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A COMPREHENSIVE LOOK AT
THE NORTH ATLANTIC TREATY ORGANIZATION
MUTUAL SUPPORT ACT OF 1979

by Captain Fred T. Pribble

ABSTRACT: This thesis examines the NATO Mutual Support Act
of 1979. A review of the legislative history raises serious
questions concerning DOD's implementation of the special
authorities for acquisition and transfer of logistic support
created by Congress through passage of the Act. This thesis
concludes that DOD implementation has been confusing and
overly restrictive and recommends that some statutory,

regulatory, and policy changes are warranted.
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I. INTRODUCTION

Beginning in the 1970’s, Congress pressed the
Department of Defense (DOD) to reduce the number of
United States (U.S.) forces deployed in the European
theater. DOD efforts to improve the logistics "tooth-
to-tail" ratio resulted in significant reductions in
the number of combat service support troops stationed
in North Atlantic Treaty Organization (NATO) countries.
This decrease in U.S. support capability resulted in a
corresponding increase in reliance by U.S. forces on
our NATO allies for logistic support.

During this same time frame, U.S. forces acquired
and transferred support through the use of highly
formalized procedures. Logistic support, supplies, and
services were acquired, both from foreign government
and commercial sources alike, by resort to commercial
contracting methods and the application of U.S. domestic
procurement laws and regulations. On the transfer
side, provision of support by U.S. forces in response
to allied requests required processing a formal Foreign
Military Sales case under the Arms Export Control Act.

In practice, use of these formalized procedures
resulted in some untenable situations for U.S. forces
in training and on exercises with their NATO counter-
parts. For example, if an American unit on maneuvers
needed a tankful of gasoline from a Dutch unit, a
formal contract was required. Conversely, if a Dutch

unit was attached to an American battalion for a couple




days training, a formal Foreign Military Sales case had
to be processed to provide food and billeting to the
Dutch.

As the frequency of U.S. requests grew, NATO
countries began to object to the contracting format
used by U.S. forces to acquire support. Their objec-
tions were based upon the inclusion of several "offen-
sive" clauses in the contract documents and the U.S.’s
rather dogmatic insistence on applying domestic
procurement laws and regulations to transactions
conducted in the European theater. As support was
requested at the government-to-government level, the
allies felt that agreements not contracts were the
proper document format. Further, sovereignty consid-
erations dictated that international agreements, not
U.S. domestic law, should govern these transactions.
Application of formal U.S. Foreign Military Sales
procedures to Alliance requests for routine logistics
support caused further friction. The situation deteri-
orated to the point that, in the months just prior to
Return of Forces to Germany (REFORGER) 1980, the
Netherlands, the Federal Republic of Germany, Belgium,
Italy and Norway indicated a refusal to provide support
to U.S. forces if commercial contracting methods were
to be used.

Faced with such widespread rejection to these
traditional methods of acquiring and transferring
support from our allies, DOD made several requests to

Congress for legislative relief. Congress responded




and, on August 4, 1980, President Carter signed into
law The NATO Mutual Support Act of 1979 (hereinafter
"NMSA" or "the Act").

The NMSA, as originally enacted, represented a
specific grant of authority to DOD to acquire and
transfer logistic support, supplies, and services for
the benefit of U.S. forces in the European theater. In
particular, Congress granted DOD special authority to
acquire NATO host nation support without the need to
resort to complex contracting procedures. 1In addition,
it authorized DOD, after consultation with the Depart-
ment of State, to enter into cross-servicing agreements
with our allies for the reciprocal provision of support.
This enabled U.S. forces to transfer routine logistic
support outside Foreign Military Sales channels and,
again, to acgquire support without the need to resort to
formal contracting procedures.

In passing the NMSA, Congress clearly authorized
DOD to create a separate, two-tracked system for
acquiring and transferring routine logistic support for
European based forces. Congress envisioned that this
would be a system parallel to, yet work in tandem with,
existing formalized procurement and transfer procedures.

For reasons largely unknown, DOD failed to fully
seige upon the initiatives provided by Congress thfough
passage of the NMSA. Instead, DOD implementing regula-
tions proved confusing and overly restrictive. Tragi-
cally, the NMSA authority was "wed" to existing

acquisition and logistics principles and procedures.




Service usage of the NMSA, as a result, suffered
greatly from this confusion and these unhecessary
festrictions.

This paper presents a three-part, in-depth exami-
nation of this most important piece of legislation{
Starting with post World War II Europe, the first
section of the thesis concentrates on the changing
relationship between the U.S. and its European allies,
and traces the events leading up to passage of the Act.

The second part of the paper focuses on the Act.
All applicable DOD and Department of the Army (DA)
implementing guidance is incorporated in an attempt to
present a comprehensive yet workable picture of the Act
for the field practitioner.

The final section of the paper is devoted to a
critical analysis of the Act. This section focuses on
the major problems created by the DOD implementing
guidance and addresses some of the current problems
encountered in service usage of the NMSA. Emphasis is
on the problems and experiences of the U.S. Army Europe
and Seventh Army (USAREUR), the primary service user of
NMSA authority. Included, wherever appropriate, are
suggestions for legislative, regulatory, or policy

changes.




II. HISTORICAL BACKGROUND
A. POST WORLD WAR II EUROPE
1. Offshore Procurement Agreements

Between 1952 and 1955, the U.S. concluded a series
of formal agreements with thirteen European countries
(memo countrie's)1 governing U.S. procurement of
services, supplies, and construction within their
respective countries.2 These agreements were executed
with countries participating in the Military Assistance
Program3, and were part of the U.S. Offshore Acquisition
Program4. They were designed to further foreign
assistance and to provide direct support to U.S. forces
either deployed or conducting exercises in these
countries.

These agreements are generally referred to as
Offshore Procurement Agreementsﬁ, and were designed to
"spell out the parameters of the host nations’ consent
under public international law to allow the United
States to exercise its sovereignty, i.e., authority to
contract, within the host nation’s territorial juris-
diction."7 Subject to any country specific limitations,
Offshore Procurement Agreements authorized the U.S. to
acquire goods and services, within those countries,
through reliance on U.S. domestic laws, regulations and

procedures.




In addition to providing the legal authority to
contract, these agreements were also an attempt by the
U.S. to assist rebuilding nations after the second
world warg. In the early 1950’'s, the European economies
were in complete disarray. These countries were, for
the most part, "actively seeking United States military
procurement due to the poor economic situation existing
in their own countries and desire for hard currency and
aid under the Marshall Plan."10

Offshore Procurement Agreements differed in form
and content from country to country.l1 Typically,
however, they defined the extent to which the U.S.
could exercise its power to contract.lz The agreements
covered areas such as applicable contracting law;
standard contract terms and clauses; contract placement;
parties; assistance and enforcement; customs and
duties; and taxes.13 Offshore Procurement Agreements
typically provided two methods by which the U.S. could
acquire goods, services, and construction: direct and
indirect procurement. Direct procurement authorized
the U.S. to contract directly with a host nation ’
commercial firm or individual for the support required.
Indirect procurement procedures required the U.S. to
make a request for support with host nation government.
The host nation would then either provide the goods or
services from its own inventories or resources or
subcontract with a commercial firm on behalf of the

U.S. Under the latter method, privity of contract




generally remained with the host nation and the commer-
cial contractor.

In the case of indirect procurements, the Offshore
Procurement Agreements, while providing the underlying
legal authority for the U.S. to contract, did not
operate as contractual instruments. Instead, the U.S.
and the host nation country negotiated standardized
contract documents known as "model contracts."16 These
documents contained U.S. statutorily and regulatorily
required contract provisions and were used to contract

with the memo countries for all indirect acquisitions.
2. Foreign Military Sales Procedures

During this same period, all transfers or sales of
logistic support, supplies, and services by U.S. forces
to NATO forces required full compliance with the
formalized procedures for executing Foreign Military
Sales contained in the Arms Export Control Act.18
Under the Arms Export Control Act, military sales are
construed to be an instrument of U.S. foreign policy.
In order for a country to be eligible for Foreign
Military Sales, the following four conditions must‘be
met:

1. The sale in question would strengthen

U.S. security interests and promote world peace;

2. The President consents to the transfer;




3. The country receiving the item must
agree to maintain the security of the item {(so-called
third party transfer concerns)}; and

4, The receiving country is otherwise
eligible for transfer of the item.2O

Procedurally, Foreign Military Sales occur through
the negotiation and execution of formal government-to-
government agreements that are quasi-contractual in
nature. These agreements, embodied within the DD Form
1513, Letter of Offer and Acceptance, identify the
items or services involved, the general and specific
terms and conditions governing the sale, and the
estimated price.21 Of particular note is the pricing
requirement., A key element of DOD Foreign Military
Sales policy is the requirement that the price represent
the full cost to the U.S. Government of the sale.zz
Full cost within the meaning used here includes the
actual cost of the military jitem and all defense
services to include all administrative costs as well as
a proportionate share of nonrecurring research and
development and production costs.

The general conditions (or "boilerplate") set out
in the DD Form 1513 contain several provisions, required
by U.S. law, which reserve certain rights to the U.S.
Taken in the aggregate, these reservations necessitate
characterizing the relationship created as quasi-
contractual.24 For example, on its part, the U.S. only

agrees to exert its "best efforts" to comply with the

terms of the agreement regarding costs, payment schedules




and delivery dates.25 In addition, the U.S. reserves
the right to unilaterally terminate the sale in the
event of unusual or compelling circumstances.

Finally, the prices listed in the agreement are only
estimates. The receiving country, on the other hand,
agrees to open-ended liability, that is, to compensate
the U.S. for all costs associated with processing of
its Foreign Military Sales case.

The Arms Export Control Act required the U.S. to
open a Foreign Military Sales case in each instance
supplies or services from U.S. forces was requested.
Of particular concern to both U.S. and allied forces
was the requirement for full compliance with Foreign
Military Sales procedures during the conduct of NATO
training exercises.28 For example, the provision of
routine support requirements such as food, billeting,
or medical care to German or Dutch troops during a
combined field training exercise required full compliance

with Foreign Military Sales procedures outlined above.
B. THE PERIOD 1970 TO 1980
1. A Shift in Emphasis from "Tail-to-Teeth"

Prior to the 1970’s, U.S. forces stationed in
Europe had little need for host nation support.29 The
logistic "tail" of the U.S. force structure provided
the bulk of supplies and services. This situation

changed dramatically in the 1970’s as Congressional




pressure to improve the "tooth-to-tail" ratio in the
European theater resulted in serious reductions in the
nhumbers of U.S. support troops committed to NATO.30 As
a result, U.S. reliance on host nation support increased
as its own support capacity diminished.31

In addition to reductions in deployed forces, the
1970’s saw an increased emphasis on the need for
greater allied cooperation within the Alliance and a
corresponding emphasis on the development of more
effiqient ways for NATO forces to achieve inter-
operability.32

The increase in U,S. support requirements resulted
in greater use and reliance on the Offshore Procurement
Agreements and the model contract formats.33 Problems
began to surface involving use of these documents
"which could seriously impact U.S. force readiness."34
NATO countries voiced strong objections to U.S. use of
commercial contracting methods for the acquisition of
supplies and services and to U.S. insistence on formal
Foreign Military Sales procedures under the Arms Export
Control Act for sales or transfers of 1ike‘items.35
The U.S. soon learned that, to satisfy the increased
support requirements, it could not expand the use of
nor otherwise continue to rely on Offshore Procurément
Agreements and the model contract formats established

in the 1950’5.36
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2. NATO Country Objections

As post World War II Europe rebuilt, the European
member nations recovered both economically and politi-
cally. These recoveries were characterized by intense
feelings of nationalism.

NATO country objections and their combined resis-
tance to the use of Offshore Procurement Agreement
contracting methods grew during this time of increased
U.S. need for host nation support.38 Objections were
voiced for a variety of reasons. As a central point,
there was a universally held belief by the NATO nations
involved that political, economic and military conditions
which obtained in the 1950's were no longer Valid.39
The Alliance countries viewed the Offshore Procurement
Agreements as holdovers from the post World War II
recovery era, a time when their economies were in too
poor a condition to object to the methods which the
U.S. used to acquire support, supplies, and services.4o

At the heart of these objections were, of course,
dramatically improved economies and restored feelings
of nationalistic pride, country independence, and
sovereignty.41 NATO countries asserted that model
contract types were intended for use in strictly
commercial relationships. As between sovereigns, they
were viewed as objectionable per se.42 The general
feeling was that sovereigns should sign agreements, notv

43 . . .
contracts. Moreover, it was particularly offensive

for a sovereign nation to be made subject to U.S.
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domestic procurement law which dictated terms and
conditions to the host nation.44 It was also widely
felt among our éllies that incorporation of domestic
statutory and regulatory provisions included in the
model contract format unilaterally favored the U.S.45
Of particular interest, both the Federal Republic of
Germany and the Kingdom of the Netherlands went so far
as to refuse to accept even the terms "contract" and

"contracting officer" because of their increased
feelings of nationalism and their objections to the
concept of contracting between sovereign nations.

Some discussion of the nature and content of the
contract provisions found so objectionable by our NATO
allies is appropriate. The clauses contained in these
model contracts were drafted for use with American
commercial firms in the highly competitive U.S. markets.
Out of necessity, these clauses were drafted with the
intention of protecting U.S. Government interests and,
to a large degree, insulated the government from the
rigors of those same markets. The legislative history
of the NMSA correctly characterized U.S. adherence to
commercial contracting methods as "arrogant."

Of those clauses required by U.S. procurement law
to be included in the model contract format, three
proved to be the most troublesome: United States
Officials Not to Benefit; Covenant Against Contingent
Fees; and Gratuities.

Title 41, United States Code, section 22, requires

the inclusion in every government contract of a clause

12
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stating that no member of the U.S. Congress shall
benefit from the contract.50 In addition to the
obvious negative reflection on the integrity of the
host nation officials involved, European countries
simply failed to see the relevance of this provision.
From their perspective, members of the U.S. Congress
simply did "not have the leverage to influence European
national procurements."52

Title 10, United States Code, section 2306(b),
requires that all government contracts include a clause
in which the contractor warrants that a commission has
not been paid to an agent hired for the specific
purpose of securing the contract award.53 NATO host
nations objected to making these warranties on the
grounds that "in dealings between nations such warranties
imply that the nation making the warranty is inferior
to the other and that dealings between them are not
based on a concept of equality."54

Title 10, United States Code, section 2207,
directs that DOD put in all contracts, except those
contracts for personal services, a clause permitting
the U.S. Government to terminate the contract if it is
found that gratuities were offered to U.S. employees
involved in the contracting process.55 Again, the
Alliance countries generally felt the clause impugnedv
their integrity and that it was designed for commercial
contracts, not for'support agreements at the government-

6
to-government 1evel.5
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Some of these restrictive clauses had been subject
to waiver but only on a case-by-case basis. Each
request for waiver and supporting documentation had to
be forwarded through channels from Europe to Washington
for approval.57 In light of the ever increasing
reliance on host nation support, this process was
generally considered impractical, time consuming,
cumbersome, and nonresponsive to field commanders’
needs.

Particularly vexing to our NATO allies was the
fact that NATO had developed and implemented its own
system for the acquisition and transfer of logistic
support, supplies and services.59 NATO Standardized
Agreements (STANAGS) permitted member forces to provide
and acquire logistic support through use of a simplified
requisition/voucher system.60 At this time, the U.S.,

a principal member of NATO, rather incongruously
continued to use commercial contracting methods and
formal Foreign Military Sales procedures, while espousing
the increased need for greater cooperation and inter-
operability between Alliance forces.

As a final note, the provision of logistic support,
supplies, or services to U.S. forces is a discretionary
act on the part of the host nation involved. It was
and remains today, unrealistic to require each NATO
country to become familiar with and be able to employ
different procedures for each sending state.62 An all
too common complaint from host nation officials was

their inability to efficiently satisfy these requirements,
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largely because of unfamiliarity with unigque U.S.
63 )
procedures. Unfamiliarity with U.S. procedures also

64
resulted in higher administrative costs to the U.S.

3. Congressional Response to European Forces

Concerns

Return of Forceé to Germany (REFORGER), 1976,
provided the first real incident where allies objected
to offshore procurement contracting methods.65 The
problems arose when the U.S. attempted to exercise its
BENELUX66 Line of Communication agreements:67 "[N]ATO
Allies balked at accepting required U.S. clauses and
threatened future refusal unless the United States
ceased its insistence on using specific objectionable
clauses."68

Subsequent annual REFORGER exercises presented
similar problems.69 The situation degenerated to the
point that, for REFORGER 1980, the Governments of the
Netherlands, the Federal Republic of Germany, Belgium,
Italy, and Norway indicated that, unless formal contract
requirements were waived, no logistic support would be
forthcoming.r

In August 1980, Congress responded to repeated
requests for legislative relief by U.S. forces in
Europe by passing The North Atlantic Treaty Organization
Mutual Support Act of 1979.71 The Act respondéd to the
concerns of NATO countries and European based U.S.

forces by authorizing the acquisition of NATO host
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nation logistic support, supplies, and services without
the need to resort to complex contracting procedures.
The NMSA also allows our allies to acquire similar
support without having to apply for Foreign Military
Sales and comply with those formalized procedures.
Through passage of the NMSA, Congress intended to
provide DOD with sufficient authority to facilitate the
exchange of logistics support between U.S. and allied
military in training and exercises, thereby fostering
NATO readiness.74 In addition, the authority provided
in the NMSA was drafted in such a manner so as to
promote more and better use of host nation resources in
support of U.S. forces stationed in the European

75
theater.

ITI. THE NORTH ATLANTIC TREATY ORGANIZATION (NATO)
MUTUAL SUPPORT ACT OF 1979 (NMSA)

A. OVERVIEW

Simply stated, the NMSA is a unique grant of
authority by Congress to the Secretary of Defense,
providing for the simplified acquisition and transfer
of routine logistic support, supplies, and services
between the armed forces of the U.S. and the armed
forces of the governments of NATO countries, NATO
subsidiary body organizations, and the armed forces of

the governments of other NMSA eligible countries.

16




The Congressicnal grant of authority contained
within the NMSA is, in fact, three distinct, although
not entirely separate; legal authorities. The first
authority, termed "acquisition only" authority (or 2341
authority), empowers U.S. forces to acquire logistic
support directly from certain foreign governments and
international organizations.77

The second grant of authority is cross-servicing
authority (or 2342 authority).78 It authorizes the
Secretary of Defense, after consultation with the
Secretary of State, to enter into agreements with the
armed forces of the governments of NATO countries, NATO
subsidiary body organizations, and the armed forces of
the governments of other NMSA eligible countries for
the reciprocal provision of logistic support.79. It is
therefore authority for U.S. forces to both acquire and
transfer logistic support, supplies, and services. It
authorizes U.S. forces to conduct transfers of military
supplies and services outside of the Foreign Military
Sales arena and outside the requirements of the Arms
Export Control Act.80 As a precondition to its use,
however, cross-servicing authority requires the existence
of a mutual support agreement (also called a cross-
servicing or umbrella agreement) between the U.S. and
the intended supplying or receiving country.81

The third and final legislative grant of authority
contained within the Act is waiver authority (or 2343

82
authority). This grant of authority provides for the

waiver of nine specific statutory provisions relating
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to the acquisition and transfer of logistic support,
supplies, and services.83 Waiver authority is normally
used in conjunction with acquisition only or cross-
servicing authority. It provides the legal basis
necessary to conclude acquisition and cross-servicing
agreements free from these statutory and regulatory
requirements which have proven so troublesome to our
allies in the past.84

In addition to the three authorities cited above,
the NMSA also establishes pricing and reimbursement
procedures which govern the acquisition and transfer of
goods and services;85 prohibits the increase in inven-
tories and supplies of U.S. forces for the purpose of
transferring support to a qualifying country or NATO
subsidiary body;86 prescribes annual ceilings on
reimbursable credits and liabilities which may be
accrued by the U.S.;87 and establishes annual reporting
requirements to Congress for agreements and transactions
made under its authority.88

As originally enacted, the NMSA was limited ih its
application, geographically, to "Europe and adjacent
waters."89 In 1986, Congress expanded the NMSA'’s
application to military forces of non-NATO qualifying
countries outside the European theater (NMSA eligible
countries).90 These 1986 amendments also provided for
application of the NMSA to the armed forces of NATO
countries, NATO subsidiary body organizatiohs, and the

armed forces of NMSA eligible countries while they are
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stationed in, conducting training, or are otherwise

rerforming exercises in North America.
B. DEFINITION OF TERMS

A basic understanding of the terms used in NMSA
transactions is critical to a mastery of the area. As
will be discussed in later sections of this paper, many
problems in NMSA usage have been generated by inconsis-
tent application and inartful use of the terminology in
this specialized area of acquisition law.92

Transactions under the NMSA may take one of two
basic forms: acquisitions or transfers. An "acquisition"
is defined as the U.S. obtaining logistic support,
supplies, or services from a NATO country, NATO subsidiary
body organization, or other NMSA eligible country.93
Acquisitions occur under either an acquisition agreement
made pursuant to the acquisition only authority9 or
under the terms of a mutual support agreement concluded
under the cross-servicing authority.95 An acquisition
may involve either the purchase, rental, or lease of
the desired logistic support, supplies, or services.96

The term "transfer" denotes the provision of
logistic supplies, support, or services by U.S. forces
to a NATO country, NATO subsidiary body organization,
or other NMSA eligible country.97 Under the NMSA,
transfers may only be made using cross-servicing
authority, subject to the terms and conditions of the

98
relevant mutual support agreement.
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The Act provides that compensation for an acquisi-
tion or transfer may be made on either a reimbursable
or a nonreimbursable basis.99 A reimbursable transac-
tion is one where cash payment is made in the currency
of the supplying country.loo A nonreimbursable trans-
action may take one of two forms:

1. Replacement-in-kind -- replacement by
the receiving nation of supplies or services of an
identical nature to those received; or

2. Exchange -- replacement of supplies or
services of a substantially identical nature. Exchanges
require a determination by the issuing or receiving
U.S. organization that the replacement supplies or
services have the same "form, fit or function”" as those

10
originally supplied. 1

C. PURPOSE

The NMSA has two primary peacetime purposes. The
first is training and exercise related. 1In this
regard, NMSA was'passed to facilitate the interchange
of logistic support, supplies, and services between
U.S. military forces in training and exercises with
allied countries, thereby promoting common readiness in
the event of war.lo2

The second purpose relates to the increased
reliance by U.S. forces on host nations for combat

support services. NMSA permits better use of host

nation resources for logistic support, supplies, and
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services by providing U.S. forces the ability to
acquire supplies and services without the need to
resort to "complex contracting procedures."103

Congress also passed the NMSA as part of a larger
plan to strengthen the NATO Alliance.104 As such, NMSA
provides DOD with a measure to improve standardization
and cooperation within the NATO alliance.105 Further,
the Act operates as a readiness enhancing measure by
facilitating mutual planning, interoperability training,
the conduct of multinational exercises and the overall
NATO deterrent posture.106 The Act also provides DOD
with the authority needed to fully implement NATO
STANAGS, thereby facilitating mutual logistic support
within the NATO alliance.lo7 Finally, the Act also
gives DOD a clear-cut replacement-in-kind authority
which, heretofore, it lacked.108

In summary, the NMSA was originally enacted to
alleviate the various problems that U.S. forces were
experiencing in acquiring NATO host nation logistic
support by simplifying acquisition procedures.109 The
1986 amendments expanded the geographical application
of the NMSA beyond "Europe and adjacent waters" by
specifically providing for U.S8. support to NATO countries,
NATO subsidiary body organizations, and other NMSA
eligible countries stationed in, performing exercises,
or otherwise training in North America.110 This

amendment is indicative of a clear Congressional intent

to provide the authority for meaningful reciprocal
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provision of logistic support, supplies, and services

111
to allied countries and NATO organizations.

D. CONGRESSTIONAL SAFEGUARDS

1. Generally

The legislative history indicates that Congress
had serious reservations about the extent of the
authority DOD was requesting in two earlier versions of
proposed legislation submitted by DOD for Congressional
consideration.112 Congress responded to both versions
with concern about the scope of the authority proposed
by DOD: "[T]he Department of Defense proposed to"wipe
the books clean’ of legislation in pursuit of vague,
undefined and unlimited objectives without any identi-
fication of specific statutory provisions that were
disabling."113

In response to what was perceived by Congress as
an attempt by DOD to secure authority far in excess of
what was actually needed, Congress included in the Act
certain "safeguard" provisions designed to both limit
the authority it granted and to monitor DOD compliance
with both the letter and spirit of the new legislation.l14
Toward these ends, the NMSA, as originally enacted,
provided for the following:

1. Annual reports to Congress detailing the
nature and amount of all transactions under the authority

5
of this legislation;11
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2. Prior review by Congress of implementing
regulations issued by DOD;116 ;

3. A ceiling on the dollar amount of the
transactions which may be conducted, in a fiscal year,
involving the acquisition and transfer of logistic
support;117

4, Pricing principles to guarantee reci-
procity or, in the alternative, the application of Arms
Export Control Act pricing principles for non-reciprocal
sales or transfers; 18

5. A limitation on the provisions of law
which may be waived by U.S. forces in acquisitions to
only those provisions absolutely essential to meeting
the purpose of the legislation.119

The following two sections discuss the major
legislative restrictions, placed on DOD by Congress in
using the NMSA authority. The final section focuses on
Congressional limitations placed upon the types of
suppert, supplies, and services which may be acquired

or transferred under NMSA authority.
2. NMSA "Ceiling" Authority
(a) Generally

Prior to enactment of the NMSA, Congress expressed
concern that DOD, if given the chance, would use this
new authority to "acquire virtually unlimited quantities

of military equipment from European sources in pursuit
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of abstract political objectives such as the ’two-way
street’ in defense trade."lzo As a result, the Act
contains limiting language and variousvcontrol mechanisms
designed to prevent such an occurrence.

One such limitation imposed by Congress is contained
in section 2347 of the Act,lz1 which places limitations
or "ceilings" on the amounts that may be obligated or
accrued for reimbursable transactions by the U.S. in
any fiscal year. The ceilings do not apply to non-
reimbursable transactions unless converted to a reim-
bursable transaction because of nonreplacement during
the allotted 12-month period.122 In addition, these
limitations only apply during peacetime operations;
they do not apply during periods of active hostilities.123
'The limitations provided for NATO countries and subsidiary
bodies differ from those provided for NMSA eligible
non-NATO countries.124

The imposition of limitations on the amounts that
may be expended by DOD on reimbursable NMSA acquisi-
tions and transfers in a given fiscal year, coupled
with the annual reporting requirements discussed
earlier, has necessitated the development of elaborate
systems within the service components for both requesting
NMSA ceiling authorization prior to entering into such
a transaction, as well as detailed post transaction
reporting requirements.125 The individual workings of
these systems are beyond the scope of this paper.

.Suffice it to say, however, that any organization

planning to use NMSA authority should do so only after
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fully consulting and complying with individual service

126
requirements in this regard.

(b) Reimbursable Acquisitions

The NMSA limits the total amount of reimbursable
liabilities (purchases) involving NATO that the U.S. ;
forces may accrue in a given fiscal year to $150,000,000.127
Of that amount, the amount of supplies that may be pur-
chased, excluding petroleum, o0il, and lubricants (POL),
is limited to 1’;525,00(),000.128 The purpose for the
ceiling on reimbursable transactions is to ensure that
the emphasis of acquisitions under NMSA authority
continues to remain on support services, as opposed to
hardware "where emotions and dollars run high."129

Regarding NMSA eligible non-NATO countries, the
Act places limits on the amounts of reimbursable
acquisitions which may be made within each country.

The total amount of reimbursable liabilities which can
be made by U.S. forces in a given fiscal year may not
exceed $10,000,000. Of that amount, only $2,500,000
may be expended for supplies, excluding, again, POL.130
The $10,000,000 per country limit is in addition to the
$150,000,000 1imit specified above for NATO.131

The Army NMSA implementing regulationl32 adds
further funding restrictions on NMSA usage. Reimburs-
able acquisition of logistics support chargeable to an
appropriation or fund for which the acquiring command

. . . . . . o 33
is not authorized to incur obligations is prohlblted.1
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Further, reimbursable acquisitions and transfers will

not be made unless the following conditions are met:

1. Funds are available; and
2. Adequate acquisition or transfer ceiling
134

authority is available.
(c) Reimbursable Transfers

The NMSA limits the total amount of reimbursable
credits (sales) involving NATO that the U.S. forces may
accrue in a given fiscal year to $1OO,000,000.135 The
amount of supplies that may be transferred is not
restricted further by the NMSA.136

Regarding NMSA eligible non-NATO countries the Act
also places limits on the amounts of reimbursable
credits which may be made on a per country basis.137
The total amount of reimbursable credits which can be
accrued by U.S. forces in a given fiscal year may not
exceed $10,000,000. Again, the amount of suppiies that
may be transferred is not restricted further.138 The
$10,000,000 per country limit is in addition to the

9
$100,000,000 limit, specified above, for NATO.13

3. Reporting Requirements

An additional safeguard built into this legislation
is the requirement for a detailed annual report to
140 . . .
Congress. The reporting requirement is intended to

give Congress a yearly opportunity to review DOD usage
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14
of NMSA authority. ! Of particular concern is that

DOD "does not expand the scope of the legislation by
’interpretation’."142
Specifically, section 2349 of the Act requires
that the Secretary of Defense submit to Congress not

later than February first of each year, a report
containing:

1. A description of the agreements entered
into using NMSA authority during the fiscal year
preceding the year the report is submitted;

2. The dollar value of each reimbursable
acquisition or transfer by the U.S. for the agreements
and fiscal year in question;

3. A report of the nonreimbursable acquisi-
tions and transfers by the U.S. for the agreements and
the fiscal year in question; and

4, A description of the agreements entered
into (and expected to be concluded) under NMSA authority
expected to be in effect for the fiscal year in which
the report is submitted, together with an estimate of
the total dollar value of all acquisitions and transfers
expected to be concluded for the fiscal year in which

143
the report is submitted.

4. Limited Definition of Logistic Support,

Supplies and Services

In addition to concern over what it perceived as a

DOD initiative to exempt itself from all procurement
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related legislation,144 Congress also saw the originally
proposed DOD drafts of the NMSA as an attempt to have
" authority to acquire "virtually unlimited quantities of
military equipment from European sources."145‘ In
response, the Act includes a limited definition of
logistic supplies, support, and services: "The term
’logistic support, supplies, and services’ means food,
billeting, transportation, petroleum, oils, lubricants,
clothing, communications services, medical services,
ammunition, base operations support (and construction
incident to base operations support), storage services,
use of facilities, training services, spare parts and
components, repair and maintenance services, and port
services.146

Acquisitions and transfers under the NMSA are
limited to the routine logistic support, supplies, énd
services set out above. The legislative history, as

well as the Army regulation, specify additional items

which are excluded from coverage by NMSA authority:

1. major end items of organizational
equipment;

2. guided missiles;

3. chemical and nuclear munitions;

4, formal courses of military instruction;

5. distinctive military uniforms and
insignia;

6. major construction; and

-

guidance kits for bombs and other

s 147
munitions.
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Initial quantities of replacement parts and spares for
major items of organizational equipment may also not be

148
acquired or transferred under the Act.

E. FORMS OF NMSA AUTHORITY
1. Acquisition Only Authority
(a) Generally

The rationale underlying both the acquisition only
and the cross-servicing authorities is "that the
traditional seller-customer concept is not appropriate
to the relationship between sovereign nations of an
alliance seeking to enhance military readiness through
cooperative arrangements to provide reciprocal logistical
support of a routine nature."149

Subject to the availability of funds,l 0 acqguisition
only authority enables DOD to enter into agreements for
the acquisition of logistic support, supplies, and
services directly from governments of NATO countries,
NATO subsidiary body organizations, and governments of
NMSA eligible countries.151 This authority is limited
to acquisitions.152 It does not, however, require the
existence of a mutual support agreement as a prerequisite
to its use.153

Transactions under acquisition only authority will

occur through negotiation and conclusion of an acquisi-

] 154 . . .
tion agreement. When signing this agreement,
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section 2343 of the Act authorizes the Secretary of
Defense to waive nine provisions of law generally
applicable to grocurements.

Compensation for an acquisition only transaction
may be on either a reimbursable or a nonreimbursable
basis.155 Use of the acquisition only authority is
also subject to the policies and limitations imposed on

the waiver authority contained in section 2343 of the

156
Act.
(b). Applicability
As originally enacted, use of the NMSA was confined
to "Europe and Adjacent Waters." That term is defined
as:

The territories of those NATO countries
and subsidiary bodies and those waters
within the ’North Atlantic Treaty Area’
as defined in the North Atlantic Treaty
(amended by the Protocols on the Acces-
sion of Spain, Greece, Turkey, and the
Federal Republic of Germany), excluding
North America. The NATO European
countries include Belgium, Denmark,
France, Germany, Greece, Iceland, Italy,
Luxembourg, the Netherlands, Norway,
Portugal, Spain, Turkey, and the United

Kingdom, and Canada when her forces are
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operating in Europe and adjacent

157
waters.

Congress expanded the applicability of the acqui-

sition only authority in the 1986 amendments to the

Act.158 This authority was extended to countries
which:
1, haQe a defense alliance with the U.S.;
2. permit the stationing of U.S. forces or

the homeporting of U.S. Naval vessels in such country;
3. have agreed to preposition U.S, materiel
in such country; or
4, serve as the host country to U.S,
military exercises or permit other military operations
by U.S. forces in such country.159
Unlike cross-servicing authority, use of the
acquisition only authority with NATO countries and
subsidiary bodies, as well as NMSA eligible countries,
does not require Department of State consultation or

160
prior Congressional notification.

(c) Policies and Limitations

The legislative history clearly indicates that the
NMSA was intended to facilitate the acquisition by U.S.
forces of support, supplies, and services from host
nation sources.161 Specifically, the Act is designed
to aid in the acquisition of routine support such as

"base operations, including perimeter security, food
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services, maintenance and minor construction, transport;
dock-side services, and a host of other support services
which now draw off United States manpower from combat
and direct combat support.".162

The Act identifies the nine statutory provisions
relating to the acquisition of logistic support,
supplies, and services which have proved troublesome in
the past and may be waived.163 Acquisitions under the
authority of NMSA, however, must comply in all respects
with other provisions of law, including any newly
enacted provisions.164 In addition, acquisitions under
NMSA must be conducted in accordance with "general
principles of prudent procurement practice" and must
use existing DOD acquisition and logistics princi-
ples.165 As will be shown in the analysis portion of
this paper, this requirement has generated serious
gquestions about the applicability of DOD procurement
regulations to NMSA transactions.166

The DOD implementing directive encourages use of
the acquisition authorities contained within the NMSA
whenever acquisition of host nation support is advanta-
geous to the U.S.167 The NMSA applies to logistic
support, supplies, and services acgquired from or
provided directly to foreign governments., NMSA does
not apply to logistic support, supplies, and services
acquired by U.S. forces from U.S. and foreign commercial

68
sources.1 Finally, U.S. forces may not use the NMSA

"to procure from any foreign government as a routine or
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normal source any goods or services reasonably available
from United States commercial sources."169

In its implementing guidance, DOD has restricted
use of the acquisition only authority.170 Apparently
for policy reasons, DOD has made cross-servicing
authority the preferred method U.8. forces should use
in both acquiring and transferring logistic support,
supplies, and services. Further, DOD has relegated the
acquisition only authority to use as an interim measure,
until a mutual support agreement can be concluded with
the supplying country or NATO subsidiary body organiza-

tion.171

(d) Documentation Requirements

Under the NMSA, all acquisitions and transfers of
logistic support, supplies, and services must be
documented.172 Documentation can take many forms, and,
depending on the authority used, may involve a type of
"tiering"; that is, reference to and compliance with
one or more agreements previously executed at a higher
level.

All documentation of NMSA transactions, regardless
of the form or the level at which they are negotiated
and concluded, must meet minimum information or data
requirements.173 Information which must be covered in
the acquisition or transfer document includes: identi-
fication of the parties; an identifying agreement

number; transaction type; a U.S. Treasury appropriation
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account symbol; description of the supplies or services
involved; and the unit and total prices to be charged.
Documentation is lacking for acquisition only
transactions because of the expressed preference of DOD
for use of the cross-servicing authority175 and for
other reasons which will be discussed in the analysis
portion of this thesis,176 DOD use of acquisition only
authority has been severely restricted. As a result,
the types of guidance and examples ("lessons learned")
normally gleaned from concluded agreements does not

exist.

2. Cross—-Servicing Authority

(a) Generally

Cross—-servicing authority was intended by Congress
to provide the statutory basis for simplified logistics
procedures during the course of combined training and
exercises.177 The NMSA authorizes DOD, after consulta-
tion with the Department of State, to enter into mutual
support agreements with designated countries and NATO
subsidiary bodies for the reciprocal provision of
logistic support, supplies, and services.17 Cross~-
servicing authority is also combined with the waiver
authority to provide for the negotiation and conclusion
of mutual support agreements which provide for acquisi-
tions of logistic support free from the statutorily

required provisions which have proved troublesome to
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the Alliance countries.179 Transactions conducted
using crossfservicing authority are also limited by the
availability of appropriations.lgo

The requirement to consult with the Secretary of
State prior to conclusion of cross—serviCing agreements
was added by an amendment proposed by the House of
Representatives Committee on Foreign Affairs.181 The
purpose of this amendment was to provide an additional
control mechanism on the implementation of the transfer
aspects of the crbss—servicing authority. Congress
felt that the consultation requirement would ensure
that cross-servicing authority would "be implemented in
a manner consistent with the worldwide arms transfer
and security assistance policies of the United States."182

Under the terms and conditions of these country
specific mutual support agreements, U.S. forces may
both acquire and transfer logistic support.183 It is
important to restate, at this point, that DOD has
expressed a preference for the use of croés—servicing
authority in all transactions conducted by U.S. forces
under the NMSA.184

Finally, compensation for acquisitions and transfers
under cross-servicing authority may be on a reimbursable
(cash payment) or a nonreimbursable basis (replacement-

in-kind or exchange).185

35




(b). Applicability

As originally enacted, the NMSA also restricted
use of cross-servicing authority to "Europe and adjacent
waters." The 1986 amendments to the NMSA expanded the
scope of this authority to provide for cross-servicing
agreements with the governments of non-NATO countries
where the U.S. agrees to provide logistic support,
supplies, and services to the military forces of such
country in return for the reciprocal provision of
support to U.S. forces deployed in that country or in
the military region in which such country is 1ocated.186

Procedurally, the 1986 amendments require the
Secretary of Defense to "designate" non-NATO countries
as eligible for a cross-servicing agreement. This
designation, however, cannot occur until after prior
consultation by DOD ﬁith the Department of State and a
joint determination made that such a designation
promotes U.S. national security interests.187 In
addition, the Act, as amended, also requires a minimum
30 days prior notification of an intended NMSA eligi-
bility designation by DOD to the Senate Committees on
Armed Services and Foreign Relations and the House of
Representatives Committees on Armed Services and
Foreign Affairs. 88

The 1986 amendments to the Act also expanded the
cross—-servicing authority of the Act.189 It provided

for agreements with NATO countries, NATO subsidiary

bodies and other NMSA eligible countries wherein the

36




U.S. agrees to the reciprocal provision of logistick
support, supplies, and services with such country while
its military forces are stationed in North America or
are performing military exercises or are otherwise

training in North America.
(c) Policies and Limitations

Cross-servicing authority was originally intended
by Congress to provide a statutory basis for DOD to
both acquire and transfer support in a field environment.
Policies and limitations which apply to use of the
acquisition only authority would generally apply to
acquisitions of support here as well.190

The basic advantage NMSA provides U.S. forces in
the area of transfers is the authorization to provide
logistic support, supplies, and services to qualified
foreign governments without having to treat each case
as a Foreign Military Sales transaction subject to the
rigors of the Arms Export Control Act191 This is not
to say, however, that Congress intended that the
transfer authority be implemented in a manner inconsis-
tent with "overall U.S. arms transfer and security
assistance policies."192

The major Congressional safeguards designed to
prevent abuse of transfer authority include a ceiling
on the amount of transfers that may be made in a given

. 193 .
fiscal year; the requirement for transfer documenta-

tion to specify U.S. written consent to minimize
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third-country transfers;194 and DOD assurances that,
because of the routine nature of the supplies and
services involved, no major end items of equipment or
single transfer transactions will occur triggering the
Congressional notification procedures of the Arms
Export Control Act.195

As a further safeguard, transfers by U.S. forces
using NMSA authority may only take place under a mutual
support agreement, using cross-servicing authority.196
Further, it is DOD policy that transfers by U.S. forces
should be designed to "facilitate mutual logistic
support between the United States and designated
countries and NATO subsidiary bodies."197 Additionally,
transfers of logistic support should most commonly
occur "during combined exercises, training, deployments,
operations, or other cooperative efforts and for
unforeseen circumstances or exigencies when the recipiént
may have a temporary need of logistic support, supplies,
and services."198

The NMSA may not be used to permit allied govern-
ments to use U.S. forces as normal or routine sources
for logistic support, éupplies, and services available
from U.S. commercial sources or through Foreign Military
Sales procedures._l99 Moreover, inventory levels of
U.S. forces may not be increased "in anticipation of
orders to be made by other countries pursuant to '
agreements negotiated under the NMSA."Z00 U.S., mili-
tary supply inventories are to be maintained at those

levels necessary to meet only our national security
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interests, and the NMSA is not designed to impact on

01
that standar‘d.2 The reason for this restriction is

" the Congressional perception that a potential exists

for allied countries:

to allow reductions in their stock

levels by relying on the U.S8. supply

system instead of investing in their own

inventory. Such a practice would

obviously have a negative rather than a

positive effect on overall alliance

readiness and would constitute a form of

U.S. subsidy to NATO European military

forces.zo2

The NMSA authorizes transfers of supplies and
services to eligible countries and organizations
outside of Foreign Military Sales channels. The NMSA
does not, however, waive the requirements for controls
on third party transfers and item end use.203 As a
conseguence, transfers will only occur under the
authority of a mutual support agreement. All mutual
support agreements contain a provision requiring that
each transfer of logistic support, supplies, or servic-
es by U.S. forces must be documented and that the basié
transfer document must stipulate that the support,
supplies or services provided may not be retransferred
without the prior written consent of the U.S.204
For transfers of logistic support conducted in the

European theater, only logistic support, supplies, and

services in the inventory of U.S. forces (or otherwise
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205
under their control) may be used. For transfers

between U.S. forces and the armed forces of other NMSA
eligible countries, which occur outside of North
America, the logistic support, supplies, and services
transferred must come from the inventories (or control)
of U.S. forces deployed in that country or the military
region of the receiving country.206 Transfers occur-
ring in North America must involve logistic support,
supplies, and services from the inventory (or control)
of U.S. forces in North America, and must be limited to
satisfying receiving country requirements while they

07
are in North America.2

(d) Documentation

There are normally three types of documents,
negotiated and concluded at different tiers or levels,
associated with a transaction conducted using the
cross-servicing authority of the NMSA. These documents
are: (1) the mutual support agreement (also called a
cross-servicing or "umbrella" agreement);208 (2) an
implementing arrangement (two types--general and
specific);zog and (3) orders or requisitions.21o.

As stated earlier, cross-servicing authority
requires the existence of a mutual support agreement as
a precondition to its use.211 A mutual support agree-
ment is best described as a bilateral government-to-

government agreement, between the U.S. and the government

of a NMSA qualified country or organization under which
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the parties agree to the reciprocal provision of
logistic support, supplies and services between their
respective military forces (or for the sole benefit of
U.S. forces in the case of a NATO subsidiary body
organization).212

The mutual support agreement provides the legal
basis for and sets forth the principles by which
support, supplies, and services will be acquired and
transferred between the U.S. forces and the country or
organization involved. They are general in nature and,
as a rule, do not involve the request for either
supplies or services. Because they do not invelve the
obligation of funds, mutual support agreements may
extend for an indefinite period of time.213 Mutual
support agreements are best understood by analogy to a
"basic ordering agreement" as that term is commonly
used in contracting circles.214

Mutual support agreements, although similar in
character and content, differ from country-to-country.
For example, the mutual support agreement concluded
with the Federal Republic of Germany215 is unigue in
that it only authorizes the U.S. to acquire logistic
support, supplies and services from one governmental
agency-—-the Federal Ministry of Defense.216 In addition,
unlike the waiver provisions of other mutual support
agreements, the German agreement authorizes the charging
of administrative and handling fees in the processing

of U.S. requirements.z17
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Mutual support agreements are negotiated and
concluded at the highest governmental levels. As such,
they are international agreements within the meaning of
DOD Directive 5530.3.218 The Congressional reporting
requirements of the Case Act219 also apply.

The mechanics by which supplies and services are
acquired or transferred under a specific mutual support
agreement involve the execution of an implementing
arrangement or an order or requisition.z 0 An imple-
menting arrangement is an agreement which supplements a
mutual support agreement. By necessity, then, it is
negotiated and concluded pursuant to {(or under) the
authority of the mutual support agreement and must
comply with its terms and conditions.

In the course of its NMSA practice, the Army has
further refined the term implementing arrangement to
provide for two different types: "specific" and "general.'
Specific implementing arrangements are "used to satisfy
requirements for support of a particular project or
event."222 They are funded documents, very much like
an order or requisition. A common situation where use
of a specific implementing arrangement would be appro-
priate is a joint NATO exercise. Specific implementing
arrangements, thus, are often the document format used
when the U.S., or its allies have support requirements
of an operational nature, involving some aspect of

3
field support.22

A general implementing arrangement provides "a

framework for conducting transactions for recurring
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logistic support requirements with other NATO armed
forces and NATO subsidiary bodies."224 Typically,
general implementing arrangements focus on a particular
area of recurring support such as base operations or
storage services.225 General implementing arrangements
are usually unfunded and may therefore be concluded for
an indefinite period.226

As both specific and general implementing arrange-
ments are concluded under the authority of a mutual
support agreement; they are not considered international
agreeménts for purposes of DODD 5530.3 and the Case
Act.227

Orders or requisitions represent the NMSA Veréion
of the offer and acceptance document for specific
logistic support, supplies or services;.z28 They are
funded documents, usually executed subject to the terms
and conditions of both an implementing afrangement and
a mutual support agreement.229 Most mutual support
agreements, however, allow for the direct placement of
orders or requisitions for emergency situations.zso

Transfers conducted under NMSA authority which
involve a NATO country or NATO subsidiary body organ-
ization will specify in the basic transfer document
that the goods or services provided by the U.S. forces
may not be retransferred by the receiving entity to any
country outside NATO without first receiving the
written consent of the U.S. Government.231 Transfers

of logistic support, supplies, and services from U.S.

forces to NMSA eligible non-NATO countries will include
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a similar stipulation in the basic transfer document
limiting retransfer of the goods or services to those
situations where prior written consent of the U.S.

. . 32
Government is obtained.

3. Waiver Authority
(a). Generally

Examination of the legislative history behind the
NMSA clearly indicates that waiver authority was meant
as a direct Congressional response to the concerns
voiced by our NATO allies concerning U.S. forces using
formal commercial contracting methods to acquire
logistic support.z33 Under section 2343 of the Act,234
Congress granted DOD the power to waive the following
nine provisions of law when conducting acquisitions
under NMSA acquisition only or cross-servicing authority:

(a) title 10, United States Code, section

2207; requires that DOD include in all contracts,
except those for personal services, a provision reserving
to the government the right to terminate the contract
if it is later found that gratuities were offered to
government employees involved in the acquisition
process. This clause also provides that, in addition
to breach of contract remedies, the government may seek
exemplary damages in an amount of between three and ten

35
times the amount of the gratuity.
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(b) title 10, United States Code, Section
2304(a); contains a the requirement to maximize the
number of sources in acquisitions in excess of $25,OOO.236

(c¢) title 10, United States Code, Section
2306{(a); prohibits entering into contracts on a cost-plus-
percentage-of-cost basis.237

(d) title 10, United States Code, Section
2306(b); the requirement to include a provision in all
negotiated contracts wherein the contractor warrants
that no person or agency was retained by the contractor
to obtain award of the contract for a commission or
contingent fee. If the warranty is violated, the U.S.
reserves the right to nullify the contract.238

(e) title 10, United States Code, Section
2306(e); the requirement to include in all cost contracts
a clause requiring notification to DOD when fixed price
subcontracts are issued in excess of $25,000 or 5% of
the brime contract.239

(f) title 10, United States Code, Section
2306(a); the requirement for contractors to submit
certified cost and pricing data on contract actions
expected to be in excess of $100,000.240

(g) title 10, United States Code, Section
2313; the requirement to include in all cost-type
contracts a provision which guarantees govérnment
access to contractor records invol&ing the contract
until three years after final payment.241

(h) title 41, United States Code, Section

22; directs that every government contract include a
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provision specifying that no member of Congress shall
benefit from the contract.242
(i) title 50, United States Code, Appendix

2168; establishes a Cost Accounting Standards Board and
directs that in every negotiated contract or subcontract,
a provision be included requiring adherence to accounting
standards and practices set by the Board.243

Except for these nine statutory provisions specif-
ically excluded from application to NMSA transactions
by the Act, acquisitions by U.S. forces of logistic
support, supplies, and services are subject to the
remaining requirements of the Armed Services Procurement

244 245
Act 4 and all other statutory requirements.

{b) Policies and Limitations

In addition to applicable statutory requirements,
acquisitions under the authority of NMSA must comply
with "general principles of prudent procurement practice"
and, existing DOD acquisition and logistics principles.z46
These two vague limitations are the source of the much
heated controversy concerning applicability of the
Federal Acquisition Regulation (FAR) to NMSA transac-
tions.247

Similarly, questions have arisen concerning which
personnel are authorized to execute NMSA transactions
on behalf of the government, particularly transactions
of a fund obligating nature (e.g., reimbursable acqui-

sitions). The controversy revolves around whether
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Congress, in limiting the NMSA waiver authority to nine
specific statutory provisions and otherwise requiring
that acquisitions conducted under NMSA authority comply
with the requirements of the Armed Services Procurement
Act, intended only warranted contracting officers (or
some recognigzed substitute such as an ordering officer)
to execute NMSA transactions involving the obligation
of funds. This issue and the controversy concerning
whether acquisitions conducted under NMSA authority
must comply with the FAR are issues which will be dealt

with, in depth, in the analysis portion of this thesis.
F. FINANCIAL POLICY
1. Compensation
(a). Generally

This section discusses the three methods of
compensation provided for by the Act. Under the NMSA,
compensationz49 may be on either a reimbursable or a
nonreimbursable basis.250 Reimbursement as a methbd of

compensation simply means that cash payment for supplies

or services will be made in the currency of the supplying

country.251 Compensation on a nonreimbursable basis
involves replacement-in-kind or exchange as a method of
compensation. Replacement-in-kind is compensation by
replacement of supplies or services of an identical

252
nature to those provided. Exchange as a method of

47
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compensation denotes the replacement of supplies or

253
services of a "substantially" identical nature.

(b) Reimbursable Transactions

Reimbursable transactions are those acquisitions
and transfers which involve currency payments.254
Section 2345(b) of the Act255 describes the methods for
calculating currency payments. The key feature of this
section is the emphasis it places on reciprocal pricing'
principles.256 '

In narrowing its focus on reciprocal pricing,
Congress was cognizant of U.S. pricing principles for
Foreign Military Sales cases under the Arms Export
Control Act.257 As you will recall, these pricing
principles require that the U.S. recoup all the costs
associated with the item involved.258 This routinely
requires adding "administrative sufcharges, prorated
retirement costs, and so forth, into the price."259
The end result is that the U.S. charges the receiving
country substantially more than U.S. forces would pay
for like items or services.260 |

Congress realized that adhering to this pricing
mechanism for NMSA transactions invited the retaliatory
application of similar pricing methods by our allies to
the goods or services acquired by U.S. forces. The
authority to negotiate agreements reflecting reciprocal
pricing principles was calculated to avoid this prob-

261
lem. In addition, Congress reasoned that if the
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supplyving country charged the receiving country the
same price charged its own armed forces for similar
goods and services, the resulting price should be the
"lowest possible cost."z62 Alternatively, the NMSA
also provides that U.S. transfers (sales) of supplies
or services to a receiving country which has not agreed
to reciprocal pricing principles requires application
of the Arms Export Control Act pricing principles.263
Finally, agreements involving reimbursable trans-
actions entered into by U.S. forces must also provide
that, for these transactions, credits and liabilities
accrued by the U.S. will be liquidated not less often
than once every three months by direct payment to the

264
supplying entity.

(c) Nonreimbursable Transactions

Congress also had a specific purpose in mind in
providing that compensation for goods or services
acquired or transferred under NMSA authority may be
made on a replacement-in-kind or an exchange basis.
These two methods of compensation relate to operational
support requirements and "are intended to provide
military field commanders with the flexibility to
accomplish mutual support on a basis of equitable
compensation while maximizing joint effectiveness
through the utilization of available supplies and
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DOD policy encourages the use of NMSA replacement-
in-kind or exchange procedures where "such transactions
enhance operational readiness, foster mutual planning,
advance cost-effective alternative means of support,
promote interoperability, or otherwise offer advantages
to the United States or are of mutual benefit to the
United States and other participating countries."z66

Replacement-in-kind or exchange entitlements will
be satisfied by the issuance or receipt of replacement
supplies or services within 12 months from the date of
the original transaction.267 If compensation on a
nonreimbursable basis is not effected within this 12
month period, then the transaction must be converted to
a reimbursable (cash) one, and payment made within the

68
time periods specified for reimbursable transactions.

(d) Crediting of Receipts

Any receipt of payment by the U.S. shall be
credited to the applicable appropriation, account, and
DOD fund.z69 Payments for logistic support, supplies,
and services provided by U.S. forces initially as a
reimbursable transaction will be credited to the DOD
fund or appropriation current at the time the material
was dropped from the inventory or when the services
were performed.270 Where compensation for a given
transaction was initially recorded as being on an
exchange or replacement-in-kind basis, but is subse-

quently converted to a reimbursable transaction (i.e.,

50




because it has not occurred within the designated 12
month period), it shall be credited to the DOD fund or
appropriation current at the time of conversion to a

271
reimbursable transaction.

2. Pricing
(a) Generally

In reimbursable transactions involving cash
payments, the NMSA requires that the U.S. officials
involved in the acquisition or transfer give some
consideration to pricing before conclusion of the
transaction.272 In the reimbursement situation, the
preference of the NMSA is first for an agreement based
on reciprocal pricing principles.273 In the event that
reciprocal pricing cannot be obtained, the Act then
requires that a price analysis be conducted and a
determination made that the prices to be charged under
the agreement are fair and reasonable.274

Pricing for nonreimbursable transactions becomes
necessary only for those transactions conducted on an
exchange basis; that is to say, where identical supplies -
or services are not available, and supplies or services
of a substantially identical nature are proposed as
compensation. In that situation, the Act requires that
a determination be made that the replacement supplies
or services have the same "form, fit and function" as

those originally provided.275
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(b) Reimbursable Transactions

(1) Generally

Section 2344(b)(1) of the Act276 establishes the
pricing principles to be followed in acquisitions or
transfers where compensation is to be made on a reim-
bursable basis. Although the terminology used seems to
be directed to transactions made pursuant to a cross-
servicing agreement, the legislative history indicates
that Congress intended the reciprocal pricing principles
contained in this section to be applicable to transactions
using the acquisition only authority as well.277
Accordingly, the pricing principles set out in the Act
should be used for all acquisitions and transfers made
under NMSA authority.

Regarding the pricing of reimbursable transactions,
the primary focus of the Act is on reciprocal pricing.278
Simply stated, reciprocal pricing means that the prices
charged for the support, supplies, or services provided
by the supplying country to the receiving country are
in parity with those prices charged to the supplying
country’s own armed forces, regardless of whether the
supplies or services are procured by the supplying
country from a private contractor (indirect method) or
are provided directly from the supplying country’s own
inventories or resources (direct method).279

In the event that reciprocal pricing is not

provided for under the terms of the cross-servicing
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agreement or is otherwise not applicable to the trans-
action in question,280 the Act requires that non-reciprocal
pricing principles be followed. That is to say, a

price analysis must be conducted and a determination

made that the prices to be charged are fair and reason-

able.z81

(2). Reciprocal Pricing Principles

The NMSA requires that for reimbursable acquisi-
tions, an attempt must first be made to secure certifi-
cation from the supplying country that reciprocal
pricing principles will apply to the transaction.282
As stated earlier, reciprocal pricing is essentially
parity or equality in pricing. Inherent in the concept
of reciprocal pricing, and the rationale for the
legislative preference for this pricing method, is the
assumption that the reciprocal price is both the best
price obtainable by the supplying country and that it
is also a fair and reasonable price for the goods or
services involved.283 Consequently, if the supplying
country certifies that the prices to be charged the
receiving country are the same prices paid by its own
armed forces for identical supplies or services, then
the assumption can be made that these same prices are
fair and reasonable. The NMSA pricing requirements,
therefore, have been met and there is no further need

to perform a price analysis or make an independent
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determination as to the fairness or reasonableness of
the proposed price.284

The Congressional viewpoint concerning the inherent
reliability of reciprocal pricing as a guarantor of
price reasonableness appears to have been modified by a
recent change to the DOD implementing guidance regarding
the NMSA.285 This change limits use of the NMSA
authority to emergency situations when use of reciprocal
pricing in a given situation would result in the U.S.
paying a higher price for the goods or services than
through use of an available alternative method of
acquisition.286

The implication of this new provision is that DOD
no longer considers it "prudent procurement practice"
to rely solely on reciprocal pricing guarantees for the
attainment of a fair and reasonable price for a given
transaction. Rather, this shift in policy suggests
that for every reimbursable transaction, regardless of
the pricing method, a price analysis should be conducted
and an independent determination of price reasonableness
should be made.287

As contemplated by the Act, reciprocal pricing for
the acquisition of support, supplies, or services may
take one of twoe forms, depending on the source of the
goods or services:

1. Where supplies or services are acquired

indirectly; that is where the supplying country acquires
the supplies or services from a private contractor for

288
the benefit of the receiving country; or
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2. Where the required supplies are furnished
from the inventory of the supplying country or where
support or services are provided by officers, employees,
or governmental agencies of the supplying country. 89

Where the goodsbor services are supplied indirectly
by a private contractor, the price to be charged the
receiving country must be equal to the price charged by
the contractor to the armed forces of the supplying
country.290 Prices charged in this situation may
differ slightly to account for differences due to
varying delivery schedules, points of delivery, and
other similar considerations.291 Where supplies or
services are provided directly from the inventories or
resources of the supplying country, the prices charged
will be identical to those prices charged by the
supplying country to its own armed fc)rces.z92 When
U.S. fofces act as the supplier, prices charged shall
be equal to rates charged for the provision of leogistic
support, supplies, and services to DOD component
services.z93

Finally, certification of reciprocal pricing
requires proper documentation. Where a guarantee of
reciprocal pricing is given in a transaction, a state-
ment to that effect should be included in the agreement,
implementing arrangement, order, or other fund obligating
document. In addition, some consideration should be
given to including a provision allowing U.S. Government
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access to records to verify price reciprocity.
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(3) Nonreciprocal Pricing Principles

As stated earlier, the NMSA expresses a clear
preference for negotiation and adoption of reciprocal
pricing principles in acquisitions and transfers. '
Failure to achieve a certification of reciprocal
pricing requires that, for an acquisition of logistic

support by U.S. forces, a price analysis must be

conducted and a determination made by the U.S. commander
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delegated this responsibility that the prices to be
charged for the logistic support, supplies, or services
296
are fair and reasonable. If a price analysis is

conducted and a determination of a fair and reasonable
price cannot be made, then the proposed acquisition
cannot take place.

The Act is silent as to guidance concerning what
form an acceptable price analysis must take. The
implementing DOD guidance states only that a price

analysis should be "based on prior experience and sup-

A great degree of flexibility is accorded to the
practitioner in this area. The method and degree of
the price analysis should vary depending on the circum-
stances of the particular acquisition, to include
consideration of the dollar value involved and the
complexity of the particular transaction.299

The Act specifically provides for situations

involving transfers by the United States to a qualified

country which are not covered by reciprocal pricing
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principles. In all such cases, the pricing principles
contained within the Arms Export Control Act must be

00
applied.3

(c) Nonreimbursable Transactions

As stated earlier, pricing for nonreimbursable
transactions becomes necessary only in the event
identical supplies or services are not availablg and
supplies or sérvices of a substantially identical
nature are proposed as compensation for those supplies
or services provided.SO1 In that situation, the Act
requires that a determination be made that the intended
replacement supplies or services have the same "form,
fit and function" as those originally provided.302 It
is important to note that the replacement items must be
of equal value to those provided. They need not,

303
however, be of equal cost.

G. ALTERNATE METHODS FOR THE ACQUISITION OF
LOGISTIC SUPPORT, SUPPLIES AND SERVICES

1. NATO STANAGS

A STANAG "is the record of an agreement among
several or all NATO nations to adopt like or similar
military equipment, ammunition, supplies and stores,
and operational, logistical, and administrative proce-

30
dures." STANAG’s, then, are very much like a mutual
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support agreement or general implementing arrangement
in that they set forth pre-agreed terms, conditions,
and procedures. They differ from NMSA agreements in
several key respects. First, STANAGS are generally
multilateral agreements (as opposed to bilateral) that
cover a wider range of subject matter areas than
logistical support, supplies, or services.305 More
importantly, a STANAG does not, by itself, constitute
legal authority for U.S. forces to acquire or transfer
support.306 This requires a basis in U.S. 1aw.307

The policy of DOD is to encourage and support the
development and use of NATO STANAGS.308 Moreover,
implementation of the NMSA should not discourage or
replace the use of NATO STANAGS.309 Whenever possible,
NATO STANAG procedures and forms that meet minimum
essential data requirements should be used for NMSA
transactions.alo STANAG’s and STANAG procedures (in
particular, pricing or repayment policies) may not be
used, however, if inconsistent with the NMSA. Minor
procedural differences should not preclude use of
STANAGS.311

As a final point, NMSA provides a legal basis for
U.S. ratification and use of STANAGS.312 If another
authority can be used to ratify a STANAG, however, DOD
policy is to use such other authority.313 If the NMSA
is used as the legal authority to ratify all or a part
of a STANAG, ratification by the U.S. shall indicate
clearly which portion of the STANAG is ratified using

NMSA authority.314
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2. NMSA/FAR Acquisitions
(a) Background

Congressional pressure in the 1970’s to reduce the
force structure in Europe saw major cuts in the number
of support troops, resulting in greater reliance by
U.S. forces on NATO host nation countries for logistic
support, supplies and services.315 Rigidly employed
methods for both acquiring support (commercial contracts)
and providing support (Foreign Military Sales procedures)
caused friction between the U.S. and its NATO allies.316
The situation in the European theater of operations
deteriorated to the point that, for REFORGER 1980,
several key NATO countries refused to supply support
under commercial contracts.317 The friction was
relieved and the support was provided largely through
promises by U.S. officials to our NATO allies that
legislative relief was imminent.318

Congress provided that relief through passage of
the NMSA. 1In its original form, the Act contained
several safeguard provisions designed to monitor
implementation and prevent an overly broad interpreta-
tion by DOD.319 One such provision regquired that both
the acquisition only and cross-servicing authorities
would not be self—executing.szo Rather, it required

the Secretary of Defense to prescribe regulations

implementing these NMSA authorities and forward them to
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Congress for review at least sixty dayvs prior to their
effective date.

The original DOD implementing regulations containéd
confusing and limiting language which the services
interpreted as DOD policy to confine field use of the
NMSA to the cross-servicing authority of the Act.321
The Army regulations reflected this perceived con-
straint on NMSA implementation: "The acquisition and
transfer of logistic support under this regulation will
be accomplished under the terms of a support agreement
or implementing arrangement."322

DOD policy to implement only the cross-servicing
authority was problematic in several respects. In
response to field concerns, DOD approached Congress
with two separate problems: (1) its inability to
acquire host nation support because of formal contract-
ing procedures; and (2) the inability to easily acquire
and transfer support in a field setting.323 Each
authority, then, was enacted for a specific purpose.
Acquisition only authority was designed to alleviate
problems in acquiring host nation support; cross-
servicing authority would facilitate the reciprocal
provision of support in training and exercises.324 The
fact the field needed both authorities is best ilius-
trated by development of the NMSA/FAR acquisition
format.

Use of cross-servicing authority requires, as a

precondition, the existence of a mutual support agree-
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ment . Further, mutual support agreements are
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negotiated at the government-to-government level,
having the full status of international agreements.
Largely because of their international status, negotia-
tion and conclusion of mutual support agreements was a
slow process. By April 1981 (a key planning time for
REFORGER)}, no agreements had been signed.326 Discus-
sions were ongoing, however, with the Federal Republic
of Germany, the Netherlands, Belgium, and the United
Kingdom.327 Only Belgium indicated that it might be
possible to conclude an agreement in time for REFORGER
1981.328

USAREUR officials were faced with a very serious
problem. It looked like REFORGER 1981 would have to be
cancelled due to the lack of host nation support.329
With the aid of USEUCOM officials (and with some
creative lawyering), however, a solution was socon
forthcoming.

Faced with the fact that the acquisition only and
cross-servicing authorities were not self-executing,
U.S. officials focused their attention on the waiver
authority of the Act.330 With regard to the waiver
authority, the view was formulated that Congress, in
passing this portion of the Act, meant to create a
third, separate, "stand alone" authority. That is, an
authority which by the terms of the statute was self-
executing and which could therefore be used immediately,
without the need for Congressionally reviewed imple-

. . 31
menting regulations.
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The Head of the Contracting Activity (HCA) in
USAREUR was the Deputy Commander In Chief (DCINC). As
the HCA, he exercised general contracting authority and
was authorized to negotiate and conclude contracts
conforming to the Armed Services Procurement Act.332
At this same time, there existed in USAREUR, an approved
deviation from all Defense Acquisition Regulation
regulatory requirements when U.S. forces contracted
with NATO host nations for services (and incidental
supplies) and for construction contracts.333

U.S. officials combined the authority of the NMSA
to waive the nine most troublesome statutory provisions,
the general contracting authority of the DCINC, and the
DAR deviation from regulatory requirements and formed
the "hybrid" NMSA/DAR (now NMSA/FAR) acquisition
authority. A message was formulated and sent back to
Headgquarters, Department of the Army (HQDA), indicating
the intent to use this new approach.334 USAREUR offi-
cials received no negative response from HQDA so the
NMSA/DAR acquisition format was implemented in time for

use in REFORGER 1981.335

{b) Procedures

The creators of the NMSA/FAR acquisition format
felt that its use of the NMSA waiver authbrity made it
subject to all the limitations and requirements imposed
by the NMSA.336 Consequently, NMSA/FAR acquisitions

are subject to the $150 million obligational ceiling
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and they are reported to Congress zamnually.gs'7 Further,
use of the NMSA/FAR transaction is limited to reimburs- =
able acquisitions, because replacement-in-kind or
exchange transactions can only occur under acquisition
only or cross-servicing authority of the NMSA.338
Because of the scope of the DAR deviation,339 use
of the NMSA/FAR authority is limited to acquisitions of
services (and incidental supplies). Supply acquisitions
are not covered by this approach. As an additional |
safeguard, the file must contain a Determination and
Finding (D&F) supporting the decision to use this
format, a price analysis must be conducted, and a
determination as to a fair and reasonable price must

also be made.340

IV. ANALYSIS
A. NMSA IMPLEMENTATION PROBLEMS

1. Overly Restrictive and Confusing Implementing

Regulations

The NMSA was passed with an effective date of
August 4, 1980.341 By the original terms of this
legislation, the acquisition only and cross-servicing
authorities contained within the Act were not self-
executing; they required that DOD prescribe implementing
regulations, reviewed by Congress, prior to use of the

) 342 . .
authority. In promulgating these regulations,
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however, DOD failed "to fully recognize or embrace the
intent of Congress with regard to certain statutory
provisions and, therefore, did not reflect that intent
in its implementing documents and procedures."343

The original DOD regulation became effective in
August 1980.344 Almost a full year later, none of the
services had promulgated their implementing guidance.
By the summer of 1981, it became clear that NMSA
authority would not be available in time for REFORGER.
DOD’s implementing guidance was seen as the major
reason for the holdup:

The primary deterrent to a speedy
implementation has been the DOD guide-
lines, which served to confuse rather
than clarify the statutory authority.

The DOD implementing guidelines created

delays by including provisions more

restrictive than the Act, as well as by

poorly defining certain terms which have

only served to confuse the two statutory

authorities.345

The DOD implementing regulation has been revised

twice since it became effective in August 1980. 1In its
present form, it is still overly restrictive, vague,
and confusing. This section will examine some of the
major problems created for the field by DOD’s imple-
menting policies and guidance.

The NMSA clearly provided DOD with two distinct

acquisition authorities: (1) the authority to acquire
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goods and services through acquisition agreements
(acquisition only authority); and (2) the authority to
enter into cross-servicing agreements, after consultation
with the Department of State, for the acquisition and
transfer of logistic support, supplies, and services.
When first published, however, the DOD regulation
blurred this distinction by introduction of a new term,
"support agreements,"346 which was inartfully defined
and served to confuse the two authorities.347 One
reason the distinction between the two authorities was
important involved its impact on the appropriate level
of authority for concluding agreements in the European
theater.348 Implementation of the Act within USAREUR
was delayed as a result.349

In the July 1984 revision to the DOD regulation,
DOD eliminated the term "support agreements."350 In
an attempt to clarify DOD’s position, the revised
regulation stated, unequivocally, that the NMSA created
two separate forms of authority. It then described
each and declared DOD’s intention to implement both.351
DOD’s implementation of the acquisition only authority
was, however, for unknown reasons, overly restrictive.
It prescribed a clear preference for use of the cross-
servicing authority and limited use of the acquisition
only authority as an interim measure; that is, only
until a cross-servicing agreement could be negotiated
and concluded.352

As an aside, the July 1984 revision contained a

reference to and authorization for publication of a
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manual to provide guidance for acquisition only trans-
actions.353 January 1, 1985 was listed as the date by
which the manual would be published.354 To date,
however, no manual has been forthcoming. The current
revised regulation has dropped any reference to the
acquisition manual.

The current regulation also continues to limit use
of the acquisition only authority to situations of an
interim nature, until a cross-~servicing agreement can
be concluded.355 Mutual support agreements have been
negotiated and concluded with Belgium, Canada, Denmark,
France, Germany, Italy, Luxembourg, the Netherlands,
Norway, Portugal, Spain, Turkey, the United Kingdom,
and the NATO Maintenance and Supply Ac:tiviﬂl:y.sg6
Significantly, by limiting acquisition only authority
to interim use, DOD has, in effect, all but prohibited
its use by the services. That the services need
acquisition only authority is evidenced by the continued
viability of the NMSA/FAR format.357

Finally, the current revised regulation continues
to provide problematic guidance to the field. 1Its use
of the term "acquisition," for example, is confusing
from the standpoint that the distinction between
acquisgsition only and cross-servicing authorities is
often merged. In some provisions the term is used to
apply to acquisitions conducted under acquisition only
authority358 and in still others the term refers to

both authorities.359
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Additional examples of the problems generated by
the confusing and restrictive implementation by DOD of
the NMSA are discussed in succeeding sections.360
Clearly, what is needed is a statement of DOD policy
which provides clear and concise guidance to the field
on NMSA usage. In addition, removal of the restrictions
on use of the acquisition only authority and publication -

of an instructional manual on use of NMSA authority in

general would be of significant benefit to the services.

2. Different Support Requirements Warrant

Different Procedures

Many of the problems associated with implementation
of the NMSA stem from DOD’s failure to recognize that
U.S. forces logistic support requirements are of two
fundamentally different kinds and the concomitant
failure to provide for separate procedures to accommo-
date these differences. The fact that there are two
different types of support requirements is reflected
both in the two different peacetime purposes of the
NMSA and the two different Congressional grants of
acquisition authority contained within the Act.

As you will recall, the two peacetime purposes of
the NMSA are to provide for simplified procedures to
facilitate the interchange of logistic support between
U.S. forces and the military forces of allied countries
in training ahd exercises and to permit better use of

host nation resources by providing U.S. forces with the
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means to acquire support services without the need to
resort to "complex contracting procedures."36" Congress
granted DOD cross-servicing authority to provide fbr
support requirements of an "operational" nature.362 It
granted acquisition only authority to resolve problems
faced by U.S. forces in acquiring "host nation support."”

It is at once axiomatic that U.S. forces operational
and host nation support requirements are fundamentally
different. Operational support requirements are
typified by the exigent circumstances encountered by
troops in a field environment. Accordingly, they are
driven by field conditions which require simplified,
mobile, and flexible procedures to accommodate the
exigencies involved. Operational support requirements
are characterized by one-of-a-kind, low dollar wvalue
transactions. Examples of this type of support are
food, clothing, billeting, POL, transportation services,'
ammunition, communication services, spare parts,
medical services, and training services.364

Host nation support, on the other hand, is support
of a static and a recurring nature. The acquisition of
host nation support often necessitates the execution of
acquisition agreements of a highly complex nature,
applying over a long period of time, and involving a
large dollar amount. Examples of host nation support
include base operations support (including incidental
minor construction), storage services, use of facilities,

} . . 365
and repair and maintenance services.
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As has already been shown, the original DOD
implementing regulation merged the distinction between
these two types of support requirements and their
corresponding NMSA authorities as well. In so doing,

DOD restricted NMSA usage to cross-servicing authority,
causing the birth of the hybrid NMSA/FAR authority.
Tragically, DOD failed to take full advantage of the
momentum generated by these legislative initiatives.

As a result, the NMSA has not and probably never will
realize its full potential.

An examination of the legislative history predating
passage of the NMSA clearly indicates that Congress was
aware of the differences in these support requirements.366
Moreover, it is equally clear that Congress, by including
two separate authorities in the NMSA, intended each to
respond to a specific need: cross-servicing for
operational support; acquisition only for host nation
support.367 The fact that U.S. forces in the field
needed acquisition only authority is clearly evidenced
by the birth and subsequent growth of the NMSA/FAR
hybrid approach. The continued viability of the
NMSA/FAR approach is, again, proof of a present need
for a stand alone acguisition only authority.

The two sections that follow will examine each of
these different support requirements, focusing on the
problems unique to each. Special emphasis is placed on
the continued need for separate policies and procedures
responsive to the unique problems generated by each

form of support.
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B. OPERATIONAL SUPPORT REQUIREMENTS
1. Introduction

Operational support concerns, as reflected in
NMSA's legislative history, focus on the need to resort
to Foreign Military Sales procedures to transfer
support to our allies in combined training and exercises
and the need for U.S. forces to resort to formal,
time-consuming contracting procedures to meet emergency
logistics requirements under field conditions.368 In
short, what the U.S. forces in the field needed was
(and is) a simplified, flexible, and deployable system
by which to acquire and transfer operational support.
What they received were traditional contracting proce-
dures, minus the nine statutory provisions waived by
operation of the Act.

Once again, confusing and restrictive DOD policy
was the source of the problem. The legislative hiStory
expressed concern that acquisitions under NMSA authority
should comply with "general principles of prudent
procurement practice."369 This concern was liberally
interpreted by DOD officials as evidence of an expressed
intent to "graft" the newly enacted NMSA authority onto
the existing DOD procurement system, as implemented by
the then DAR. What this did, in effect, was "wed"
implementation and usage of the NMSA to the contracting
community, with only secondary involvement by the

logistics community. This is not to suggest that
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overall responsibility for the NMSA belongs entirely in
either camp. Rather, for purposes of operational
support requirements, primary responsibility should
reside with the logisticians. As will be shown in the
next section, because of its complexities and high
dollar value, responsibility for host nation support
quite correctly requires the involvement of the con-
tracting community.370

As a result of DOD’s adherence to established
contracting channels in implementation of the NMSA,
questions concerning DAR/FAR applicability have plagued
NMSA usage since its inception. The following sections
examine this controversy. The concluding section
discusses the unique opportunity for field usage
presented by the NMSA, with suggestions for establish-

ment of a procedure to create a truly deployable

cross-servicing system.

2. FAR Applicability

The gqguestion of FAR applicability to NMSA transac-
tions is essentially a question of Congressional
intent. More specifically, in passing the NMSA, did
Congress intend it to be an extension of the Armed
Services Procurement Act (ASPA) and, therefore, subject
to the existing system of implementing regulations? Or
did Congress, in enacting this new legislation, intend
to create a truly separate authority, requiring the

creation of its own, parallel system, drawing on the
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DAR only for its experience and expertise on an as
needed basis? This question and those corollary to it
have been among the most intensely debated questions
surrounding passage of the Act.371

Those individuals advocating the NMSA as an
extension of the ASPA (and therefore subject to the
FAR) argue that Congress intended the NMSA to be
authority for DOD to use simplified contracting proce-
dures to enter into agreements with qualified govern-
ments and NATO subsidiary body organizations for the
acquisition or reciprocal provision of logistic support,
supplies, and services. In support of this position,
they point to section 2343(a) of the Act372 which
provides that, with the exception of the nine statutory
provisions which may be waived, NMSA transactions must,
in all other respects, comply with the ASPA. Since the
ASPA applies to all NMSA transactions, and the FAR
implements ASPA within DOD, then it necessarily follows
that the FAR applies to all NMSA transactions.373

As further support for this proposition, proponents
of this posifion point to evidence of DOD’s intent to
make the NMSA subject to the FAR in the implementing
regulation. That regulation provides that acquisitions
conducted under NMSA authority shall comply with
"general principles of prudent procurement practice"374
and that when implementing the NMSA existing DOD
acquisition and logistics principles will be used.375

Resolution of this question requires reference to

76
the Act as originally passed.3 The Act provided that
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the authorities conferred by the NMSA for DOD to enter
into acquisition only and cross-servicing agreements
were not self-executing. Rather, the Act required DOD
to prescribe its own regulations, prior to use of

" either of these authorities. If Congress had intended
to "graft" this new authority onto existing regulations
then the requirement for newly promulgated regulations
would be rendered meaningless.

Arguments that NMSA transactions are subject to
the ASPA in all respects, with the exception of the
nine waived provisions, also miss the mark. Apart from
the six provisions included in the ASPA from which NMSA
transactions are excluded, very few provisions remain
which, because of the subject matter involyed, are
applicable to NMSA transactions.377 In addition, the
sections in the ASPA from which the NMSA are exempted
relate to basic contract functions as to competition,
solicitation, award, cost and pricing data, and exami-
nation of records.378 Application of the FAR minus
these provisions and contracting concepts, "would
produce a fragmented set of requirements and procedures
of questionable value."379 4

As a final note, the requirement to conduct NMSA
transactions in consonance with "principles of prudent
procurement practice" has its origin in House and
Senate concerns expressed prior to passage of the
Act.38O As such, these Congressional references to
acquisition principles were a reference to the need to

exercise good business judgment, not an imposition of
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381
the very regulatory scheme on NMSA transactions ‘

which Congress was enacting legislation to avoid.
3. Contracting Authority

An important corollary to that of FAR applica-~
bility is whether NMSA transactions involving reimburs-
able acquisitions require the involvement of a warranted
contracting officer. Supporters of this position
point, again, to the DOD regulation which provides, in
part, that "Personnel implementing these agreements and
arrangements by issuing and accepting requisitions or
other forms shall be designated specifically’and_shall
be selected so as to have the necessary knowledge and
experience to carry out authorized transactions in
accordance with applicable laws, this Directive, and
other implementing regulations."382 ‘

Proponents of this position point to the fact that
it is a well established principle of acquisition law’
and practice that the contracting officer is the
single, responsible U.S. Government representative
authorized to contract on behalf of the Government. As
such, his or her position is one of special trust and
independence which cannot or should not be compro-
mised.383 Moreover, acquisition restrictions in annual
DOD authorization and appropriation acts and other
acquisition laws (e.g., fiscal laws) apply to NMSA
transactions.384 In addition, the application of

non-reciprocal pricing principles requires a price
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analysis and a fair and reasonable price determination.
Because of the broad and highly specialized range of
knowledge, experience, and pricing expertise required,
it is argued that only warranted contracting officers
are able to_adequately represent the Government's
interests in NMSA écquisitions.

The argument that only warranted contracting
officers may obligate the Government in NMSA transac-
tions is equally specious. Although admittedly wvague,
the DOD policy to have only qualified personnel conduct
NMSA actions was meant to restate Congressional emphasis
on the need to have knowledgeable personnel conducting
the issuance and acceptance of orders and requisitions
for support. Emphasis by Congress on simplified
procedures for pricing (reciprocal pricing) for example,
indicates a preference for simplified procedures which
do not require contracting officer involvement.

That is not to say, however, that all NMSA acQui-
sitions should be conducted by non-contracting pefsonnel.
The circumstances of the individual acquisition should
dictate the need for and the involvement of a con-
tracting officer. Once again, the distinction between
operational support and host nationvsupport becomes
important. For example, a high dollar value, complex,
long term acguisition of storage services involving the
POMCUS385 program, requiring specialized expertise in
price analysis and negotiation.as well as detailed
knowledge of funding restrictions, may well necessitaté

: . . 386
use of a contracting officer and supporting personnel.




The questions regarding FAR applicability and the
need for warranted contracting officer involvement in
NMSA transactions represent yet another example of the
problems in NMSA implementation and usage created by
vague and confusing DOD guidance. The present DOD
regulation should be'revised to clear up this

controversy.

3. Fully Deployable Reciprocal Support

Procedures

The legislative history of the NMSA is replete
with references to a field functioning system for the
mutual exchange of logistic support.387 The point was
stressed in committee hearings time and again that NATO
military operations must be conducted on the basis of a
coalition approach.388 American forces will be
required to fight alongside British, German, Dutch,
Belgian, Italian and other dllied military forces.389
With this in mind, the "important question"ggO of
mutual logistics support arises. The armed forces of
each Alliance country "cannot all behave as if‘we were
logistically independent when in the crunch we will all
be dependent on each other. Hence the first purpose of
the proposed legislation is to facilitate such mutual
support, especially in peacetime training and »
exercises, to facilitate common readiness in event of

"

391 . ..
war. Moreover, the purpose of combined training

and jointly held exercises is to "test the ability of
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our forces, and those of our Allies, to function under
wartime conditions. I submit, then, that our
arrangements for mutual logistic support during
exercises should be as close to realism as we can
practically make tﬁem."sgz

A second reason for simplified procedures for
mutual logistic support is the fact that U.S. forces
operate in Europe "at the end of a logistic pipeline
3,000 miles long."393 The end result is therefore
always "short-term demands" for support by U.S.
forces.S?4 By this same token, our Allies, although
operating under a shorter pipeline, often require
short~term support during training and exercises. The
NMSA was designed as a means for U.S. forces to acquire
and transfer support quickly and efficiently under
field operating conditions. 35

The need for a deployable, field functioning
system for the reciprocal pfovision of logistic support
is easily established from a review of the legislative
history. It also seems equally clear that Congress
intended the cross-servicing authority to provide the

statutory basis for the establishment of such a

396 . .
system. The question arises as to why such a system

has not been fo;thcoming? The answer to that question
lies, once again, in the confusing DOD guidance.

As discussed earlier, the DOD regulation requires
that acquisitions under NMSA authority comply with
"general principles of prudent procurement practice”

and the use of existing DOD acquisition principles. In
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addition, personnel empowered to conduct NMSA transac-
tion must be be specifically designated, having the
requisite knowledge of applicable laws and regula-~
tions.397 These policies and guidance have, in the
past, been interpreted as requiring that all NMSA
acquisitions comply with FAR requirements and that
reimbursable acquisitions be conducted by warranted
. contracting officers. 98

To add to this confusion, the regulation also
states that "when useful and applicable, DOD components
are encouraged to establish simplified procedures under
cross~-servicing agreements, implementing arrangements,
contracts, or other contractual instruments under tHe
NMSA similar to those used in basic ordering ’
agreements, with authority to place orders delegated to
the lowest practical and prudent level."399 The
implication of this provision is that DA is free to
establish a system for fulfilling operational support
requirements that does not require application of the
FAR or the use of warranted contracting officefs for
feimbursable acquisitions. Still, DOD’S intent in this
regard is unclear. The HQDA response has largely been
inertia. What is needed is a clear, unequivocal
statement from DOD that acquisitions under the NMSA
are, in fact, not subject to FAR requirements, aithough
DOD components should continue to refer to the FAR for
guidance. This statement should also clearly state

that warranted contracting officers may, but need not,

effect acquisitions under the Act.
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On a more positive note, USAREUR has established
extensive procedures covering NMSA transactions.400
Most importantly, they provide for delegation of the
administration of certain specific and general imple-
menting arrangements down to the command level. The
authority to acquire and provide support is also in the‘
delegation.401

The problem with the USAREUR procedures is that
they are decidedly vague, both with respect to FAR
applicability and the need for contracting officer
involvement in the acquisition process. Further, the
USAREUR approach fails to provide standardized proce-
dures for local command administration of these agree-
ments. It leaves the establishment of internal proce-
dures for re-delegation, sélection of qualified
personnel for placing and accepting orders, and the
assurance of adequate NMSA ceiling authority and fund
availability to each individual command tasked with
administering an implementing arrangement. 02

As stated earlier, the July 1984 DOD'implementing
regulation called for publication of an acquisition
manual.403 In 1984, a draft version of such a manual
was compiled by representatives of the DOD components,
under the direction of the Special Assistant to the
DCINC for Host Nation Negotiations, Headquarters,
EUCOM.404 That draft included a provision for field
acquisitions which could form the nucleus upon which a
deployable system could be based. It was based on the

DAR small purchase provisions and the concept of an
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ordering officer. Under this procedure, called "sim-

L]

plified acquisition authority," a field commander of
the rank of 0-5/GS-14 or higher would be authorized to
acquire logistic support, supplies, or services, of a
value less than or equal to $25,000, without the need
of a warranted contracting officer. 1In addition, the
0-5/GS-14 could‘designate, in writing, a subordinate to
carry out the transaction. The O—5/GS?14 would,
however, still have to approve the transaction, in
advance, and would remain personally responsible for
the acquisition. Specific training_for designated
personnel would also be provided.403

It is beyond the scope of this paper to delineate
with any degree of specificity the procedures that
should be used for a field functioning logistic sﬁpport
system. There are, however, certain basic requirements
that such a system should meet. It should be deploy-
able/mobile (makiné reliance on contracting officer
support impractical); it should be flexible enough to
adapt to changing conditions on today’s integrated
battlefield; and, finally, the procedures involved
should be simple (for ease of use) and standardized (to
present a common face to our Allies). Empowering field
commanders with limited authority to acquire

operational support is a positive step in this

direction.
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C. HOST NATION SUPPORT REQUIREMENTS
1. Introduction

Army requirements for host nation support,
provided under NMSA authority, are many and wvaried.
Most notably they include: storage services,406 base
operations support,l07 and repair and maintenance
services.408 For fiscal year 1985, the total amounts

expended for host nation support by the Army exceeded

'$53 million, over half the NMSA ceiling allocation

available for all DOD components.409 Interestingly,
only 11 separate NMSA transactions were involved in
these expenditures. 10

As might well be expected, these eleven
acquisitions of logistic support and services involve
very complex, high dollar value acquisition agreements.
They also involve static, recurring, long term support
requirements, some of an ihdefinite duration. Indeed,
several of these agreements411 predate passage of the
NMSA.

Unlike the problems experienced in acquiring and
transferring operational support, the problems
associated with the acquisition of host nation support
do not, for the most part, stem from poor guidance or
from the dogmatic adherence to traditional contracting
methods. As a result, problems experienced by U.S.
forces in the acquisition of host nation support

involve traditional issues of Government contract law.
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As will be shown in the succeeding diScussion, they
focus on formation issues, claims and disputes, and
significant fiscal law concerns. |

For purposes of illustration and discussion,
reference will be made throughout this section to a
case study involving an agreement between the U.S. and
the Federal Republic of Germany (FRG), concluded under
NMSA authority, for the acquisition of storage
services. This agreement has proven to be a test case
with the German government wherein many of the current
problems and shortfalls in the acquisition of host
nation support have surfaced. ‘

Specifically, this agreement concerned a USAREUR
requirement for war reserve storage of approximately
65,000 metric tons of U.S. Army owned stocks.
Shortages in NATO infrastructure funding, which could
have been used to construct storage facilities,
required U.S. forces to seek an alternate means to meet
this requirement. An agreement for storage services
under NMSA authority was the chosen format.

U.S. officials approached the Federal Miﬁistry of
Defense (FMOD), FRG, to provide the required services.
The FMOD indicated it did not have the resocurces to
provide these services but referred the U.S. to the
Federal Ministry of Finance, (FMOF), FRG, which
provided similar services to the German armed forces.
The FMOF was contacted and it expressed a willingness

to perform the services.
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An implementing arrangement was concluded Qnder
the Mutual Support Agreement between the U.S. and the
FRG. That implementing arrangement provided that the
FMOF would task a Government owned corporation,
Industrieverwaltungsgesellschaft {IVG), to perfofm the
services., IVG provided petroleum and ammunition
storage services for the German armed forces. The
implementing arrangement also provided that the details
of the support would be negotiated between IVG and U.S.'
contracting personnel in the form of an order. The
order would be in the nature of a service contract, on
a cost reimbursement basis. It would be funded with

annual appropriations.
2. Funding
(a) Annual Funding for Multi-Year Commitments

A common thread running through all host nation
support agreements is that they are funded with annual
appropriations.412 U.S. officials are therefore
prohibited, by law,413 from making any commitments
bevond the present fiscal year, save those "subject to
the availability of funds."414 These funding restric-
tions have created significant problems with our allies
in securing much needed host nation support.

Agreements for host nation support such as base
operations or storage services generally require the

host nation to acquire facilities, hire personnel, and
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enter into subcontracts on behalf of the U.S.
Typically, these actions require the host nation to
make lbng term commitments. U.S. problems in the‘area
of funding center on the tension created between the
need for these long term host nation commitments and
the U.S.'s inability to commit itself to pavment for
support bevond the current fiscal year term.

A major host nation concern with regard to the
U.5."s inability to'commit.itself bevond the near term
involves labor force concerns, long term employvment
contracts and associated termination costs. NATO host
nation governments are working with a constant labor

force, characterized by conditions of full emplovment

/ -

and a noh—mobilé pool of workers{4lb In contrast, the
American labor force is highly mobile and variant, with
a relatively high percentage of unemploved workers.41b
In general, it is difficult, at the outset, for NATO
host nations to find the personnel needed to fulfill
long term U.S. support requirements. Added t{o the
availability of manpower problem, is the problem of
strong labor unions which require long term emplovment
contracts with healthy severance pay penalties.411 In
addition, depending on the type of arrangement,
rersonnel hired for use in performing work on U.S.
support agreements are often hired as host nation
government employees, making termination difficult if
not impossible.

Besides labor force concerns, performance of a

storage or base operations agreement may require the
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host nation to enter into long term lease agreements to
secure the facilities needed to perform the requested
services. In the IVG arrangement, for example, German
landlords were generally unwilling to accept less than
a five vear lease term. This unwillingness was due, in
~part, to local customs. It was also the result,
however, of the need to make significant alterations to
the physical configuration of the facilities in order
to accommodate storage of large, heavy military equip-
ment. ' '

Performance of a complex agreement for host nation
support typically requires the host nation to enter
into a number of subcontracts with commercial firms to
meet U.S. requirements. Services such as maintenance
of facilities and guard services are prime areas for
subcontracting. As is true with personnel contracts
and lease agreements, long term host nation commitments
are often required. Certainly from a cost
effectiveness standpoint, long term arrangements prove
more beneficial to U.S. interests.

These and other problems with regard to funding
surfaced in negotiations with IVG for war reserve
storage services.418 The German position on these
points is indicative of the response the U.S. will
likely meet in future negotiations with our other
Allies for long term host nation sﬁpport. The German
position was simply that questions and concerns gener-
ated by annual funding restrictions are strictly

internal U.S. matters of no concern to the Germans. if
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the U.S. has a requirement for long term support, then
it is up to the U.S. to guarantee pavment for the

entire period support is required. This guarantee must
extend to all costs associated with performance of the

agreement, to include all costs incurred in the event

the agreement is cancelled. In this same vein, it was

clear frbm discussions with the German negotiétors that
IVG had been instructed by the FMOF to undertake no
financial risks ("kein risiko") in pérforming this
agreement.

When faced with such a Hobson’s choice, it is
surprising the kind of creative lawyering such a
situation engenders. As might well be expected,
several compromise measures were suggested to satisfy
German concerns. With regard to time limitations, it
was stressed that, although the order for services
would be funded annually, the implementing arrangement
would be renewed in five year increments, thus
evidencing U.S. intent for a longer term arrangement.
The downside of this approach to the Germans was the
fact that the U.S. was not legally obligated beyond the
current fiscal year.

It was not possible to obtain multi-year funding
for this requirement. As an altgrnative, it was
proposed that the agreement be structured to take
advantage of the U.S. statutory exception to the Bona
Fide Needs rule for depot maintenance contracts. 19
This exception makes current fiscal year appropriations

available to fund a contract for depot maintenance
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services for a period of twelve months beginning at any
time during the fiscal year. The agreement for storage
services could then be signed with an initial perfdr—
mance date between six to nine months after the
beginning of the fiscal year. In this way, IVG would
alwayvs have at least six months advance notice of the
U.S. intent to fund or cancel the agreement for the
succeeding year.

The structuring of agreements for storage services
to cross fiscal year lines and empty gestures of good
faith regarding the duration of support agreements are
acts of desperation on the part of U.S. forces that
skirt the real issue. What is really needed if the
U.S. is to have any hope of acquiring continued long
term support from Alliance countries, is a specific
line item appropriation for host nation support under
the NMSA, with a five year period of availability.
Appropriated amounts should parallel those presently in
place for the artificial NMSA ceiling authority (i.e.,
$150 million).

(b) Advance Payment Authority

Another funding issue related to host nation
support acquisitions relates to the often repeated
request by host nations for advance payments by the
U.S. to cover start-up costs and the costs of initial
commitments. In the IVG agreement, for example, IVG

420
proposed to establish a daughter company, MDBG, for
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the singular purpose of performing the services
required by the U.S. forces. The FMOF committed itself
to providing DM 100,000 as formation capital under
German law. The new company would, however, have no
operating capital to meet start-up costs and make
initial commitments.

In general, advance payments in connection with
Government contracts are prohibited by title 31, United
States Code, section 3324. Title 10, United States
Code, section 2396, however, provides limited authority
for U.S. forces to make advance payments under certain
situations. Most relevant to this discussion is the
situation where advance payments are required by the
laws or ministerial regulations of a foreign country,
an exception that did not apply to the IVG arrangement.
Approval for advance payments must be specifically
applied for by contracting persohngl and is only
granted on a case-by-case basis.421

At the time the U.S. military approached Congress
for legislative relief (resulting in passagé of the ;
NMSA) it had very little experience with regard to the
problems acquisition of long term support would create.
Had U.S. forces been aware of the problem regarding
advance payments, it would have resulted in a reQuest
for waiver of a tenth statutory provision. What is
needed then is an amendment to the Act providing for

relief from this prohibition.
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(c) The Concept of "Full Funding"

In the course of acquiring host nation support,
another major funding issue arises that, by either
design or happenstance, is patterned after»U.S. pricing
policy for Foreign Military Sales cases under the Arms
Export Control Act. As you will recall, U.S. policy
in this regard is that prices cited in the DD Form 1513
were estimates only.422 The receiving country must .
agree to open-ended liability, remaining responsible
for all costs associated with filling its request for

supplies or services.,

Increasingly, our allies have taken a similar
approach to U.S. requests for host nation support. As
a result, host nations have begun to object to U.S.
attempts to place funding ceilings on its liabilityv for
payment under specific support agreements. The host
nation position is simple: although.it may be willing
to undertake to meet U.S. forces support fequirements,
it will not assume any financial risks in the process.

This host nation "full cost" position is particu-
larly troublesome when viewed in terms of termination
or cancellation charges in connection with long term
commitments made in the performance of a support
agreement. From a U.S. fiscal law standpoint, the U.S.
cannot commit itself to an open-ended, indeterminate

.  a . 423 . Jq . .
liability. U.S. liability for contingencies must be
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limited in order to avoid potential Antideficiency Act

violations.

The problems surrounding the use of annual funds

for multi-year agreements are not new. The legislative

history of the Act mentions DOD concerns in this
regard.424 Indeed, the predecessor bill to the
NMSA,425 submitted by DOD, contained a specific
provision that dealt with multi-year agreements.426
The focus of that provision was on agreements entered
into under NMSA authority ﬁfor base operations support
or use of facilities (and related services)."427 Under
this proposal, such agreements would be allowed to
extend for periods in excess of one year. Obligations
incurred under these agreements would be recorded
during the period (fiscal year) the support or service
was provided. Special provisions were included for
contingent liabilities such as "personnel separation
allowances" and "costs of cancellation or termination
of the agreement."428 As an alternative to a specific
line item appropriation for host nation support,
Congreés could provide general legislative relief
through incorporating such a provision, or a similar
provision, as an amendment to the NMSA.

From the host nation perspective the equation is a
simple one. If the U.S. desires support on é long term
basis, then the U.S. should be able to provide
guarantees that it will compensate the host nation for

the entire period support is required. Moreover, as

the support is entirely for the benefit of the U.S.,
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‘the U.S. must agreé to open-ended liability and agree
to pay all costs associated with operation and
termination of these support agreements.

Finally, provision of logistic support by the host
nation is a discretionary act. Esoteric references to
alliance cooperation are not always controlling. What
matters, essentially, is the concept of "goodwill."

This is a finite commodity which is quickly expended by

.an inflexible attitude and corresponding references to

domestic funding restrictions. What is really needed
are funds specifically appropriated for use in NMSA’
acquisitions which have a multiple year period of A
availability. Alternatively, amendments to the Act to
facilitate acquisition of host nation suppoft are

required.
2. Government Owned Corporations

The NMSA is authority for U.S. fordes to acquire
and transfer support at the government-to-government
level. As such, host nation support can be acquired
under ﬁhe NMSA in one of two basic waYs:, a direct
acquisition from the resources of the host nation; or
an indirect acquisition of support through the host
nation from a private éource.429 In the case of the
direct approach, it is permissible for U.S. forces to
make arrangements to acquire the support directly from
the host nation agency tasked to provide it. 1In the

case of the indirect approach, however, in order for

91




the transaction to retain its nation-to-nation
character, all arrangements should be made through the
host nation. U.S. forces should not deal directly with
the private source.

Unfortunately, in practice, the methods of acqui-
sition and the lines of authority are not so dlear cut.
Moreover, U.S. acquisitions, in the future, will see
more merging between these two methods. This is
largely.due to the unigque, complex, and long term
nature of the U.S. forces requirements for host nation
support. These are requirements that typically involve
substantial commitments of personnel, leases of facili-
ties, and the need for capital to fund start-up costs.
Most allied countries do not have the direct resources
to meet such requirements. As an alternative, host
nations will turn increasingly to whole or partly owned
(or funded) government corporations to meet U.S.
support reguirements.

In the case study involving the acquisition of war
reserve storage services by U.S. forces from the FRG,
the implementing arrangement was concluded between
USAREUR, the FMOF, and the FMOD. The implementing
arrangeﬁent then designated IVG to perform the the
services and provided for conclusion of an order for
the services between U.S. contracting personnel and IVG
representatives. IVG, in turn, proposed to establish a
subsidiary company (MDBG) which would actually be

required to perform the storage services.
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During negotiations with [VG, seriocus questions
arose concerning its status as either a private corpo-
ration or an agency of the FMOF and consequently the
FRG. The distinction as to status was critical for
several reasons. First and foremost was the obvious
effect IVG's status as a private firm would have on
USARFUR’s ability to proceed with this acquisition
under the authority of the NMSA. If IVG was, in fact,
a commercial business entitv then more direct involve-
ment by the FMOF or the FMOD in the acquisition was
required to preserve the government-to—government |
character of this arrangement. Alternatively, if this
could not be accomplished, commercial contracting
methods would have to be used. A primary concern 1in
this regard was the U.S.’s ability to justify IVG as a
sole source for this acquisition.

IVi’s private or public status had additional
ramifications. Most important for ﬁhe purposes of this
discussion were the pavment by the U.S. to IVG of a
profit or fee and the requirement for the U.S. to pay
taxes of a corporate nature. Regarding the question of
profit or a fee, in its initial proposal, IVG sought a
fee of between 5% and 6% of total costs incurred. The
method for calculating the fee would therefore be on a
cost-plus-a-percentage-of-cost basis where the
incentive is on the contractor to drive-up not hold
down costs.

There is a statutory prohib%tion against using the

30
cost-plus—-a-percentage-of-cost contract type. This
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provision, however, is one of the nine statutory
provisions waivable in NMSA transactions. Waiver of
this provision is based upon the understanding that,
because NMSA transactions would be concluded at the
government-to-government level, profit or fee would not
be a factof.431 As a result, the statutory prohibition 
could be waived to allow the host nation to impose a
charge in the form of an administrative surcharge to
cover expenses incurred in administration of the
agreement.

It was obvious from IVG’'’s written submittals and
from statements made in negotiations that both IVG and
MDBG were commercial firms, organized on a profif
making basis. This illustrates two key points. The
first involves the complex, multifaceted corporaté
status of IVG (and MDBG), a phenomenon which might be
termed the "chameleon effect." It seems that for
certain purposes (i.e., eligibility to perform the
services as a directed source) IVG was a government
agency, for other purposes, such as charging a profit
and tax liability, it was a private concern.

The second point illustrated by IVG’s dual nature
ihvolves certain assumptions made by Congress
concerning the nature of the relationship between the
parties to a NMSA transaction. Of paramount concern
here is the assumption that NMSA transactions would be
noncommercial in nature. Clearly, the learning point
from the IVG experience in this regard is that NMSA

transactions involving participation by a government
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owned corporation will retain some commercial aspects.
As a result, "blanket" application of the NMSA waiver
provision may not always be in the government'’s best
interests., Further, involvement by contracting profés—
sionals in a transaction of this nature is absolutely
necessarv to adequately protect governmental interests.

Another issue raised by host nation involvement of
a government owned corporation to perform services for
the U.S. forces is the question of taxes. Typically,
an agreement for host nation support will be on a
cost-reimbursement basis. As such, the U.S., Government
is obligated to reimburse the corporation for all costs
it incurs in the performance of this agreement. While
the corporation may enjoyv the financial backing of the
country involved, in general, it receives no special
status with regard to taxes. O0Of particular concern are
real estate, business, and municipal taxes.

[t is DOD policy to secure relief to the maximum
extent practicable from pavment of foreign taxes with
appropriated funds.432 Toward this end, DOD haé
established a Foreign Tax Relief Program.433 This
program involves designation of a single military
commander as responsible for a given country. That
military commander then has the ﬁollowing responéibili—
ties: maintain a current country tax law study; serve
as a single point of contact for U.S. contracting
officers to investigate and resolve specific foreign

tax relief matters; and to serve as liaison with




tcsponsible Department of State aﬁd local foreign tax
authorities.

Problems of tax liability involving a foreign
corporation, such as in the VG case, are complicated
and involve highly sensitive 1ssues. Lf gquestiona of
this nature shouid arise, it is impocrtant that theyv be
surfaced early on in the negotiations. Idealis, the
corporation’s status and the U.S. Government'’s
liability for pavment of taxes should be agreed uporn,
in writing, in advance of concluding the NMSA
transact ions. I f azreement cannot be réached,
compliance with the DOUD Foreign Taxw Relief Program is
required,

The guestions raised by host nation use ot govern-
ment owned or financed corporations te provide support

1

to L.b. forceS are important in several respect.
Because of the resource intensive and complex naturé of
the suprort invelved (i.e., storage servrvices) future
L.S%. regquirements for host nation support should see
increased use of government corporations. in this vein
and, again, drawing on the problems encountered in the
"1VG experience, how U.S. officials resolve these
problems will have a decidedly precedent setting
effect. Experience dictates that our allies have long
term memories. Concessions and deviations from U.s.
procedures made in the coﬁrse of concluding an
agreement for one acuuisition, will undoubtedly change
future acguisitions with that country as well,

particularly 1 f the change or deviation proved




beneficial to the host nation. Perhaps more
importantly, however, is a corollary to the idea of
intra-country precedence. Experience also dictates
that there is continuinsg dialqgue or a process of
"networking" between Alliance countries. Concessions
and deviations from U.S. procedures with regard to a
particular acquisition may very well necessitate
across~the-board changes in U.S. policies and

procedures within the European theater.
D. FINANCIAL POLICY

1. Reciprocal Pricing

The Act, the implementing regulation434 and the
financial policy Instruction435 all emphasize
reciprocal pricing as the preferred pricing arrangement
for reimbursable NMSA transactions. Reciprocal
pricing, as you recall, is based essentially on the
concept of parity or equality in pricing. Under this
form of financial arrangement, the host nation agfees
to charge prices identical to those charged its own
armed forces for supplies and services from host nation
resources.436 For supplies and services acquired from
a host nation contractor, by the host nation for the
U.S., the price charged will be equal (with some minor
ad justments) to the price charged by the contractor to

437
the armed forces of the supplying country.
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The assumption underlying the concept of

reciprocal pricing, is that, because the supplying
country has paid the same price for the goods or |
services, then that price is the best obtainable and is
also a fair and reasonable one. Implied in this notion
is that the supplying country undertook some efforts
(i.e., competed its requirements) to obtain at least a
fair and reasonable price.

The question arises as to whether, in light of
differing commercial markets, the requirement of many
defense ministries to pay taxes on goods and services‘
acquired and the promotion by host nations of internal
"domestic" policies, the assumptions underlying recip-
rocal pricing are indeed valid ones.

The quickest and easiest way to analogize the
potential problem in reliance on reciprocal pricing is
by reference to the DOD procurement system. DOD does
not always get the best price obtaihable for goods and
services. Some would argue, in light of recent pro-
curement fraud scandals, that DOD does not always get a
price that is fair and reasonable. The potential
exists then that the procurement systems in use by the
armed forces of our NATO allies are equally
problematic.

Apart from speculation as to the validity of a
given country’s procurement system, some very real,
concrete differences exist between U.S. markets and
business practices and their European counterparts.

These differences impact directly on the concept of
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reciprocal pricing. A prime example of these differ—
ences is the idea of competition, a cornerstone of both
the U.S. marketplace and the Federal procurement
system. Based largely on the uniquely European views
of a guild mechanism, European concepts of competition
differ radically from American held beliefs:
large parts of the European

population are raised in a

quasi-protective, non-competitive

environment. Hence, the concept of

competition as we know it in the United

States is essentially unknown to the

European mentality. . . . You may like -

or dislike the FEuropean attitude toward

competition. The fact remains, however,

that no fierce competition exists among

the Europeans, and most definitely not

in the defense market.438

Differing views on competition are hot the only

factors which distinguish the two business markets. In
the U.S., Government-industry relations are tvpically
cast in terms of a laissez faire light. Relationships
between European governments and private business,
particularly in the defense trade, are, almost as a

t

rule "cozy.' Moreover, European governments place
a premium on full emplovment and a stabilized work

440 . . . ,
force., Private business is seen as a source of

employment and European governments are:

99




willing to give a business anyvrhing
and everything that is necessary to make
it flourish: tax incentives, protection,
and the right to make decisions with a
minimum of legislative constraints. . {n
return for those incentives the govern-
ments expect private industry to carry a
considerable amount of social burdens as

) 141 ‘
a quid pro quo.

As a final note, U.5. experience with some NATO
governments (i.e., Federal Républic of Germanyv and
Gevernment of Luxembourg) has indicated that their
armed forces regulariy pay taxes (inqluding Qalue added

taxes (VAT)) on goods and services. The countries

involved have argued that, because the armed forces pa:v

tthe taxes, under reciprocal pricing principles, these
taxes must be passed on to U.S. forces. The alterna-
tive is for the host nation country armed forces to
"eat” the taxes, which thev, as a rule, are unwilling
to do. The question then becomes whether the U.S. can
and, in light of existing tax agreements, should pay
them? .

Most of the taxes at issue are of a revenue
raising nature (i.e., VAT!). As such, they are used to
fund the operation of government and government spon-
sored programs. Traditionally, NATO countries do not
pay taxes of a revenue raising néture as between

; 442 . . \ . , ‘
nations. - This principle forms the basis of most tax
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143 . .
agreemants., The odds are, therafore, good that the

tax treaﬁy hetween the L.5. and the country in guestion
would ailow for the exclusion of the questioned Lavas.
As stated earlier,4 + recent changes to the bDUOD
implementing regulation appear to indicate a change 1in
the DOD's views on acceptance of reciprocal pricing
wilthout reqﬂiring a price analyvsis and independent
determination of fairness and reasonableness as to
price. It is, however, unclear what DOD's current
policy is in this regard. [t 1s suggested that thu
matter be resclved in favor of requiring a priée
analvsis for all acquisiﬁions of host nation support
and for acquisitions of operational support above a
certain'dollar threshold. In this way, recipracal
pricing could stiil be used in a field environment for

the acquisition and transfer of operational support.
2. Continuing Congressional Requirements

when Congress passed the NMSA, it included a
number of safeguards and. limitations designed to
monitor usage of the Act by DOD. The NMSA includes a
prohibition against increasing U.S, inventories to meet
European demands on the sipply system;44d a limited
definition of logistic support, supplies, and
services;446 a detailed annual reporting requirement to
Congress; use of the NMSA was made subject to ﬁhe
avallability of funds;44! and a $150 million limit or

ceiling was placed on the amount of reimbursable
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acduisitions that could be made in a fiscal year (%25
million for supplies, excluding POL).448

Review of the legislative history concerning the
NMSA suggests that, of those limitations and safeguards
listed above, the annual reporting requirement and the
$150 million ceiling were designed "as a means of
assisting the Congress in identifying activity taking
place under the new statutory authority."449 Arguably,
as such, these safeguards were meant as temporary
measures.

The legislative history also suggests that the
ceiling amounts were designed as a means to limit NMSA
transactions to support and services, as opposed to
sulpplies.43O Since imposition of these restrictions,
some U.S. officials have thought them "unnecessary as a

51 '

4
"overly burdensome." The

control mechanism" and
original amount ($100 million), although not arbitrary,
was based upon information and projections in 1979 as
to NMSA usage. At the time the ceiling was set,
USAREUR officials anticipated a rate of NMSA usage
sufficient enough to require a change in the ceiling
amount by 1982.452 Granted, primerily because of

problems. encountered in implementation of the Act, NMSA

"~ usage has not kept pace with these expectations. In

1988, however, the ceiling was raised to $150
. . 453 :
million.
The fact is that the costs to DOD in terms of
management and accounting efforts necessary to

apportion and account for these ceiling amounts far
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exceed their benefits in terms of a control mechanism.
The annual reporting requirement to Congress, setting
forth the details of each NMSA transaction, provides
sufficient information to monitor NMSA use, and also
acts as a sufficient deterrent to prevent abuse of the
authority.454. Further, the existing planning, ' -
programming and budget process prgyides additional
controls over NMSA transactions.4bo The NMSA ceiling
requirement should therefore be eliminated.

Part of the problem with the ceiling requirement
is that it carries no funding and is therefore artifi-
cial in nature.‘m6 As an alternative to eliminating
the ceiling requirement, Congress should give some
careful consideration to providing special funding for‘
NMSA transactions. Again, a specific line item appro-
priation with a five year period of availability would
go a long way toward resolving funding problems that
continue to hamper U.S. efforts to Sbtain logistic

support and strain relations with our allies.,
CONCLUSION

The NMSA was enacted by Congress in direct
response to the needs of U.S. forces for simplified
procedures to facilitate the interchange of opérational,
support in training and exercises with allied forces
and to resolve problems created by the use of
commercial contracting methods in the acquisition of

host nation support from our allies. Congress granted
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DOD cross-servicing authority to provide for a
simplified system for the reciprocal provision of
logistic support. It granted DOD acquisition only
authority to provide a special authority to acquire
host nation support without the need to use
éstablished, compiex contracting procedures.

Since passage of the NMSA, DOD has failed to fuily
embrace these authorities provided by Congress.
Implementation of the Act has been. and still remains,
confusing and overly restrictive. As a result, the
distinction between these authorities has been 1o§t and
the NMSA "wed" to the.existing procurement system.

Several actions on the part of DOD are needed to
correct these problems and regain the initiatives
provided by Congress. First, the DOD impiementing
regulation should be revised to clearly reflect the
differences between operational and host nation support
requirgments and the corresponding distinction between
the acquisition only and cross-servicing authorities.
‘Second, DOD should clearly indicate that U.S. personnel
conducting NMSA transactions are hot bound by FAR
requirements. The FAR should be consulted only for
guidance, particularly with regard ﬁo large dollar
value acquisitions of host nation support. Similarly,
DOD should clearly indicate that a warranted
contracting officer is not required to‘execute
reimbursable acquisitions under the NMSAf Third, all
restrictions on the use of acquisition only authority

should be removed and, in order to effect full
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implementation of that authority, an instfuctional
manual should be published. Finally, DOD should
provide clear authorization to the services to create
simplified, flexible, and deplovable systems for the
acﬁuisition and transfer of operational support under
field conditions.

Apart from questions of policy, problems have been
encountered by U.S. forces in the acquisition of host |
nation support which require legislative enactment for_
resolution. Simply stated, the U.S. policy of
recovering full costs in Foreign Military Sales cases
under the Arms Export Control Act has come full circle.
Increasingly, our allies are insisting on iong term
commitments for host nation support réquirements and _
open-ended liability on the part of‘U;S. forces for ali
costs associated with performance of these'services. |
If U.S. forces are to continue using the resources of
allied countries for long term support, a specific line
item appropriation with a five year period of
availability for acquisition of host nation support

under NMSA authority is needed.
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FOOTNOTES

See United States European Command Defense

Avquisition Reg. Supp. 6-902.1(b) (Apr. 19635):

[hereinafter EUDARS]. The countries involved aud

the dates of those agreements are as follows:

(1)
(2)
(3)

(4

(13)

The Kingdom of Belgium, 3 September 1953
The Government of Denmark, 8 June 19354

The Republic of France, 12 June 1953

The Federal Republic of Germany, 7 Februaryv
1957 |

The Kingdom of Greece, 24 December 19352

The Republic of Italy, 31 March 1954

The Grand Duchy of Luxembourg, 17 April 1954
The Kingdom of the Netherlands, 7 May 19534
The Kingdom of Norway, 10 March 1934

The Government of Spain, 30 July 1954

The Republic of Turkev, 29 June 19353

Her Majesty’'s Government in the United
Kingdom of Great Britain and Northern
Ireland, 30 October 1952

The Federal People’s RepuBlic of Yugoslavia,
18 October 1954

The full texts of these agreements are reprinted.

at EUDARS TABS 1-13. A copyv oflthe Offshore

Procurement Agreement between the United States

and tHe Federal Republic of Germany is at

Appendix A-1.
See EUDARS 6-902.1(a}.
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(o)

D

10
11
12

13

14

15

16

18
19
20

See EUDARS 6-902.1(b).

See Thrasher, Offshore Procurement: Contracting

Qutside the Continental United States, 29 A.F.L.

Rev. 253, 256 (1988).
1d. '

Roberts, Private and Public International Law

Aspects of Government Contracts, 36 Mil. L. Rev.
1, 12 (1967},
See S. Rep. No. 842, 96th Cong., 2d Sess. 12,

reprinted in 1980 U.S. Code Cong. & Admin. News
2420, 2441 [hereinafter Senate Report].

Roberts, supra note 8, at 12.

Thrasher, supra note 6, at 256.

Id.

EUDARS 6-902.1(c).

Roberts, supra note 8, at 22.

See id. at 13.

See id. at 23. A copy of the model contract for
use in acquisitions with the Federal Republic of

Germany'is at Appendix B-1.

H.R. Rep. No. 612 Part 1, 96th Cong., lst Sess.
(1979) [hereinafter House Report].

22 U.S.C. secs. 2751-2796(c).

See 22 U.S.C. sec. 2751,
ee 22 U.S.C. sec. 2753,

(91
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(30

30

31
32
33
34
35

Dep’t of Defense Form 1313, United States
Department of Defense Offer and Acceptance (Mar.
1979) [hereinafter DD Form 1513}].

See DD Form 1513, General Conditions A.5, B.1l.

j~

e DD Fbrm 1513, General Conditions.

DD Form 1513, General Condition A.5b.

v
0

DD Form 1513, General Condition A.6.
DD Form 1513, General Conditions A.53, B.1.

See House Report, supra note 17, at 3.

ee NATO Mutual Support Act of 1979: Hearings on
H.R. 4623 and H.R. 5580 Befére the Special

Subcomm. on NATO Standardization, Interoperability

.and Readiness of the House Comm. on Armed

Services, 96th Cong., lst Sess. 25 {1979)
[hereinafter Hearings] (statement of Gen. James R.
Allen, Deputy Commander in Chief, U.S. Army

European Command}.

See House Report, supra note 17, at 5.

e Hearings, supra note 29, at 51 (statement of
Gen. James R. Allen, Deputy Commander in Chief,
U.S. Army European Command).

Id.

See generally Thrasher, sﬁpra note 6, at 256; see

also Hearings, supra note 29, at 66 (statement of
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!

$O

47
18

49

Benjamin Forman, Office ot the General Ucunsel,
Dep’'t of Defense).

s> 123 "ong. Rec. 34,365 (1979) [hereinafter

1o

Record] {(atatement of Rep. Daniel).

eo NATO Support Agreements: Hearing on H.R. 53R0

7

fietors the Quhcomm. on Procurement Policy and
Reprogramming of the Senate Comm. on Armed
services, 96th Cong., 2d Sess., 12 (1980)
[hersinafter Senate Hearing].

3n» Senate Report, supra note 9, at b,

Sec generally Thrasher, supra note 6, at 256; see
also Hearings, supra note 29, at 60 {statement of
Thomas S. Hahn, Special Subcomm. (ounsel}.

See Record, supra note 38, at 34,366 {(statement 6f

Rep. Dickinson).

See. Senate Hearing, supra note 39, at 14.
see id. at 34,365,

v id.16

e Hearings, supra note 29, at 46 (staftement of
Brig. Gen. Wayne Alley, Judge Advocaté General,

U.S. Army, Europe).

See Senate'Report, supra note 9. at 2.

Record, supra note 38, at 34,366-34,367 (statement
of Rep. Dickinson}.

Senate Hearing, supra note 39, at 11 (statement of
Lt. Gen. Richard H. Groves, U.3, Armyv, Office of

the Secretary of Defense, Deputy Advisor on NATO

Affairs).
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generally., Fed. cauizition Reg. 3,102 (1 spr.,

Sea SMATO Mutual Suppert Act of 1979: 0 (=arings and
Mariup on H.R., 358 Betore the Subcomm. an
International securityv and Scientific Affairs. the
Subcomm. on Furope and the Middle Faat, and the
House Jomm. on Foreizn Affairs, 96th Conz., 1=t
Seszs, 8 (18799 {horuiuaffer Hearing] {statcment of

Lt. Gen. Arthur J. Gresz, Deputy Chief of Starr

fer Logizticos, UoS. Armyi,

Revord, supra note 33, at 34,363 (statement of

See generally FAR 3.4,

)
-~

Record, supra note 38, at 34,365 (statement «
Rep. Daniel).

See generally FAR 3.2

Hearing. supra notc 31. at 8 (srtatement or ir,
Gen. Arthur J. Gregsg, Deputy Chief of Staff for
lLogistics, U.S. Army).>

Hearings, supra note 29, at 34-35 (3tatement of

Brig. Gen. Wavne Alley, Judge Advocate Generail,
r.s. Army, FEurope).

Senate Report, supra note 9, at (2-13.

See Hearing, supra notvrc 51, at 5 (statement of
Hon. Robert W. Komer, {nder Secretaryv of Detfense
for Policy, Dep't of ilefensel,

See Senate Report. supra note Y, at 12; see

generally U.S. Army Sarope Reg. 12-16. Mutual

l.ogistic Support Between the United States Armyv
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Forces, app. H {31 July 1943) [Thereinaftor {53kt

and Orher \Narth Stiantic Treaty Organizafinn

. e
Rew. (2-16G].
Se~ Senate Report. supra note Y, at 12-13.
sece Hearings, subnra note 29, at 48 (statcement of
Gen. James R. Altlen, Deputy Commander in thiet,
U.S. Army Furopean Command)., |
Id.

House FReport, subra note 17, at a.

Hearing. supra note 31, at B (statement of Lt
Gen. Arthur J. Gregg, Deputy Chief of Statt for
Logistics, U.S8. Army).

An acronvm for the countries of Belgium,
Vetherlands and iLuxembourg.

Hearing, supra note 31, at 8 (statement of [Lt.
Gen. Avthur J. Gregg, Deputyv Chief of Stafft for

logistics, U.S. Army).

1d.

See Hearings, supra note 29, at 25 (statement o7

Gen. James R. Allen, Deputv Commander in Chief,

—

J«8S. Army European Command).

H

See S. Rep. No. 795, 96th Cong., lst Sessz. 3,

reprinted in 1980 U.S. Code Cong. & Admin. News

2420, 2422 [hereinafter Senate Repoft}.

10 U.S.C. secs. 2341-2350 (Supp. V 1987,

Record, supra note 38, at 34,368 (statement of
Rep. Broomfield) ‘

H.R. Rep. No. 612 Parrt 2, 96th Cong., 13t Sess. U
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Id.

See 10 U.S.C. sec. Zidu rsupp. UV 1887).
Fecord, supra note 35, at Ji.387 {starcment of
Rep. Dick;nson)t
Record, §ggjg note 3¢, at 34.366 {stratement of
Rep., Dickinson).

10 .S, sec. 2349 (Supwo. V 1987),

Hearings., supra note 249. at | (statement of Ren,
Daniel ).

Honse Report, supra nete 7. at 6,

10 U.S.C. sec. 233001) {Supp. VvV 1987), The
lezistative hiatory contains a usetul, detailed
description of the term "logistic supbort.
supplies, and services”:

Food which includes: allied natinns
serving meals to American troops in transit
on major exercises; L.S5. forces feedinz
allied troops from adjacent formations during
exercises, and vice versa; ‘and acquisition or
transfer of rations on exercises. '

Billeting which includes: allied
nations previding billeting for U.S. troops
passing in transit on major exercises:
temporary shelter for allied or U.S. unitsa
during training ercreises; and bath zservices
for both allied natizns and U.S. troops
during exercises.

Transportat:on which includes: moving

personnel and equipment to front lines,
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moving -one nation’s petroleum prodncté il
another nation’s tankers: airliift of
persontiel witnhin the Theater of Upervationz;
one force nroviding another with temporary
nse of a vehicle and driver during a training
avorcise, |
Petroleum, oils and lubricantg whiih
incliudes: refueling of ground vehicles of
ancther forcee while temporarily in the
rterritory of allied nation; refueling of
aircrart of another force while temporariiy
on the base of an alliéd nation;
replacement-in-kind fuel agreements with
allies and emergency fuel assistance on
exercises, |
Clothing which includes: cold weathor
items (such as z2loves, thermal underwear. and
socks) provided on an émergenby basis duarire
eXxercises involving adjacent formations of
7.8, and allied units. This does not ine bude
provision of distinctive items of military '
uniform and insignia. |
Communication services which includps:
field radio operator support; use of base
installation commﬂnicétions facilities and
eyguipment .
Medical Services which includes
furnishing or receiving health care servitoa

on exercises or joint training programs;’
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emergency provision of medical supplies; uze
of medical faciiities of another nation on
svercises or for mass casaalties.

Aammunition which inciudes: transfers of
small arms ammunition between fbrreg on
evercises when one side runs low and anothev
has sufficient supplies with repavment in
cash or kind; replacement-in-kind of
ammunition eoxpended at allied ranges;
#xchange unit firing to determine
compatibility of ammunition between nations
and its suitabiiity for use 1n different
weapon svstems; emergency acquisition of
provisions of conventional ammunition.(smal]
arms., mortar, automatic cannon, artillery,
and ship gun ammunition; bombs (cluster, fusl
aiv explosive, general purpose, ant
incendiary); uncguided projectiles and
rockets; riot control chemical ammunition;
land mines (ground-to-ground and
air-to-ground delivered); demolition
material; grenades; flares and pvrotechnics;
and all items included in the foregoing, =uch
as explosives, proupellants, chemical agents,
cartridges, propelliing charges, projectiles,
warheads (with various fillers such as high
explosives, illuminating, incendiary,
antimaterial, and-anti—personnel), fuzes,

boosters, and safe and arm devices-in-bulk,
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rombination, o scoavaroly packngéd 1tems of
issue for complete round assemblyv,

Speciticatliv excluded arce the foliowing:
suided missijes; naval mines and torpecnes;
nuclear ammunition and included Ltems «uch g
warheads, warhead sections, projectiles,
demolition munitions, and training
ammunition; carrridge and propellant-actuared
decices; l.".h.l £f and ~haff diszspensers; zui (‘ié‘l.]'ic o
its for boumbs or other ammunition; and
chemical amnunition (other than riot
control ).

Base operations support {(and
construction sarvices incident to base
operations support) which includes: host
nation support of U.5. installations;
maintenance of facilities, grounds keecping,
perimeter security; 1aundrybservices; minor
construction {construction under 10 U.S5.0.,
2673 and 2674, and emergency construction
under authority provided to military service
secretaries in the annual Military
Construction Authorization Act) incidenrt to
host nation suppcrt agreoménts; supporf of
Air Force augmentation units exercising
Collocated Operating Base; and sUpportrfov
"Air Force i-10 sjuadron personnel operating
at Forward Operating locations on German Air

Bases.
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Storage services whiach includes: nuse of
host nation storage, maintenance and security
services on a contract basis; and temporarv
storage of aszets belonging to another force
during training exerciscs.

Usr of Facilities which includes: one
force receiving temporary use of a buildinz

on another’s base for use during an exercise;

temporary use of cold storage facilities

during exercises; temporary use of mortuary
facilities, but this does not include
facilities provided free of charge hy'host
nations under status of forces agreements.

Training Services which includes: use
of training ranges; orientation visits:
between NATO combat units; training U.S. and
allied forces in aircraft and vehicle
cross-servicing {including uploading, flv
away, aﬁd downloading of munitions), use of
flight simulators, target services, and
in-theater orientation/training of allied
pilots in aerial refueling procedures (e.sg.,
Training German Air Force F-4 pilots to take
fuel from U.S. KU-135 aircraft}), but does not
include costs for attendance at formal
schools.

Spare Parts and Components which

includes: mutual spare parts support during
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exercises; and revlacement of_defective radio
equipment in aircraft or vehicles,

- Repair and Maintenance Services which
includes: servicing of aircraft and vehicles
of one furce temporarily at another foroa’s
base; preventive maintenance services; hast
nation providing vehicle maintenance services
for weapons svstems in the inventories ofl
more than osne NATO nation.

Port Services which includes: officading

U.S. equipment at host nation ports of
embarkation during major exercises; tempdrary
storage of offload eaguipment; and minor '
vehicle maintenance such at battery
recharging, Jjump starting, etc.

Senate Report, supra note 70, at 8-9,

AR 12-16, para. l1-3a(2).

DOD Dir. 2010.9, para. D.7; see als

ee also AR 12-18,
para. 1=-d%a(4).

Record, supra note 38, at 34,365 (statement of
Rep. Daniel).

10 C.S5.C. sec. 2341 {(Supw. V 1987).

DOD Dir. 2010.9, para. D.2.

Iid.

Id. at para. F.2.

Id. at para. D.2.

10 U.Ss.C. sec. 2341 (Supp. V 1987 ).
DOD Dir. 2010.9, enclt. 3-1.
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by U.S. Govetnment representatives in the
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allied countries is at Appendix C-1.

AR 12-16, para. 1-3f.
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Agreement between thoe Secretary of Defense of the
United States of America and The Federal Minister
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~ Rep. Daniel).
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10 U.5.C. sec. 2344(b)(4) provides that reciprocal
pricing principles are inapplicable to NATO
subsidiary body‘organizations.

10 U.S.C. sec. 2344(b)(2) (Supp. V 1987).
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See Record, supra note 38, at 34,365 (statement of
Rep. Daniel).
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The term "price analysis” is very broad and all
encompassing. Basically; it includeé whatever
actions are taken by the U.S. official responsible
for the acquisition which are necessary to reach a
decision concerning whether the price at issue is
fair and reasonable. There is, however, one
factor common to all price analyses; that is, that
some form of price comparison must be conducted.
This comparison may either be from established
market prices, government estimates, or the prices
charged for previous transactions. Price
comparison is; however, the key to any valid price
analysis.

A price analysis should include, as a first
step, the gathering and verification of pficing‘
data. This step is important and care should be
taken that the data used for comparison is current
and accurate, and to the extent other prices are
used, these prices must also be fair and reaéon—
able to provide an accurate standard for
evaluation. The second step in the price analysis
process should be the actual evaluation of the
data compiled, to include price comparisons. The
final step should be the determination decision, '
with the corresponding documentation required by
the Act and the implementing guidance.

10 U.S.C. sec. 2344(b)(2)(B) (Supp. V 1987).
See supra note 275 and accompanying text.
DOD Instr. 2010.10, para. D.1l.b.
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See K. Allen, supra note 107, at 4.

-d5 at 7.

Message, supra note 329,

See generally Dep't of Defense Directive 2010.9,
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. An example is the agreement for storage services

between the United States and the Grand Duchy of
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storage space. See S. Kasparian, Commander’s

.Briefing Book of Host Nation Agreements (May 31,

1985) (unpublished manuscript on file at the Host
Naﬁion Support Branch, U.S. Army Céntracting
Cenﬁer, Europe) [héréinafter~Br efing Book].

An example is the base operatiols’agreement
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maintenance services of U.S. army trucks provided
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See Briefing Book, supra note 406,
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See Briefing Book, supra note 406.

10 U.S.C. sec. 1341(a).

See DOD Dir. 2010.9, para. F.4,

§gg-Ffisch,

European Overview Part I: Competition,

Edudatién . and Téxation, 5vConcepts, Winter 1982,

at 7, 350

N
(0]

id.
ee id.

It should be noted that, from November 1983,until

e

7]
[t}

July 1985, the author was the legal advisor to the
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Brig. Gen. Wayne Alley, Judge Advocate General,
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| (2) Agreements entered into pursuant to
this.section for base opérafions support .or
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TAB 4

’ . AGREEMENT BETWEEN THE UNITED STATES
OF AMERICA AND THE FEDERAL REPUBLIC OF GERMANY
- RELATING TO OFFSHORE PROCUREMENT

v . Artlcle 1
.' " Purpose
The purpose of thin Agreement is to set forth certain principles, policles and specific provisions
which the United States uf America (hereinafter called the United States) and the Federal Republic
of Germany (hereinafter called the Federal Republic) have agreed shall govern procurement by the
Armed Forces of the United States in the Federal Republic in the interests of the common defense.
Such procurement is hereinafter referred to as offshore procurement. This Agreement shall apply to
the contracts placed on and after the date hereof -and also to uncompleted contracts placed prior to
the date hereof; provided that this shall not impair the existing contract rights of private contrac-
tors. , : .
Article 2
Definitions -

For the purpose of this Agreement the following terms shall have the folloWlng meanings:

(a) United States Armed Forces shall mean' the United States Army, the United States Navy and
the United States Air Fo:ce.

(b) Offshore procurement shall mean procurement by means of contracts, purchase orders, and
other instruments awarded and sub-contracts qpprovéd' by the United States Armed Forces for goods
and services of any description for which payment is made by the United States Armed Forces, pro-
vided, however, the term offshore procurement shall not include procurement by the United States
Armed Forces for which payment is made from funds made available by the Federal Republic in dis-
charge of occupation costs or from defense support funds contributed by the Federal Republic for
support of the United States Armed Forces, and shall not include procurement by the exchange sys-
tems of the Armed Forces and purchases by the individual members of the United States Armed
Forces,

Article 3
Objectives

(a) The primary objectives of the United States in instituting the offshore 'procurement pro-
gram are (i) to provide the United States Armed Forces with needed materials, supplies and services,
(ii) to provide equipment as rapidly as possible to meet defense requirements of countries partici-
pating in the Mutual Security Program, and (ili) to increase the ability of participating countries to
equip and maintain their own forces. ' :

.(b) Procurement under this program is not intended as substitu‘pe for the Federal Republic's own
defense production and it is understood that the program will be carried out in such a manner that
it takes into account the capabilities of the German economy as well as essential domestic and ex-
port requirements of the Federal Republic and .that it will not-have harmf{ul effect on other defense
production undertaken by the Federal Republic.

t

P R "' Artlcle 4
Conduct of Program

The United States shall conduct the offshore procurement program {n accordance with the laws
of the Unlited States governing military procurement and the mutual security program, It is also the
intent of the United States that the offshore procurement program shall be carried out in the Fed-
eral/ territory in furtherance of the principles of the Mutual Security Act of 1934, the Mutual Defense
Assistance Control Act of 1951 as amended, and the Economic Cooperation Agreement between the
Federal Republic and the United States, signed at Bonn on 15 December 1849 as amended. :
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Article 8
Scope of the Offshore Procurement Program

The goods and services which may be procured under the offshore procurement program include
all types of military end items, materials, supplies, equipment, and services appropriate for United
States military procurement which may be required either for the United States military assistance
program or for the United States Armed Forces. Unless otherwise specified, the provisions of this
Agreement are applicable to procurement for both categories.

Article 6
Exchange of Information

The Governments of the parties to this Agreement, in order to achieve coordination, shall exchange
information on a continuing basis with respect to procurement plans, available production facilities
and progress in the achievement of the offshore procurement programs in the Federal Republic. The
Government of the United States shall, insofar as feasible and appropriate, furnish to the Government
of the Federal Republic information relating to the United States’ procurement program in the Fed-
eral Republic and will inform the Government of the Federal Republic in due time of individual re-
quests for bids. The Government of the Federal Republic shall be supplied by the Government of the
United States with copies or other appropriate information of such orders as have been placed with
German firms.

Artlole 7
Restrictive Busineas Practices

The Governments of the Parties to this Agreement, each within its own competence, rhau im-

plement the offshore procurement program, insofar as feasible under German law in such a way
as to:

(a) eliminate the barriers to, and provide the incentive for, a steadily increased participation
of free prlvate enterprise in developing the resources of the Federal Republic consistent with
appropriate international agreements;

(b) discourage, as far as feasible, all cartel and monopolistic business practices which result in
restricting produ_ction and increasing prices, and to encourage competition and productivity.
Article 8
Contract Placement by Contracting Officers

It is understood that offshore procurement contracts will be awarded and administered on behalf
of the United States by contracting officers of the United States Armed Forces or persons acting
under their authority.

Artlole 9
Parties to Contracts . .,

It is understood that United States contracting officers will contract directly with individuals,
firms or other legal entities in the Federal Territory or with the Government of the Federal Repubuc

-in accordance with the contracting officer's judgment.

Article 10
Assistance In the Selection of Contracters

The competent United States agencies may consult the Government of the Federal Republic ér its
authorized offices for advice with regard to potential contractors. In furnishing such advice, in ad-
dition to considering the ability to produce within the time required, efficiency, technical ability and
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plant facilities, the Government of the Federal Republic shall be guided by the various principles,
policies and provisions set forth in this Agreement, including, but not limited to, those concerning
frec coinpetition and free private enterprise, availabllity of credit facilities and materials, and secu-
rity considerations. Plants and sub-contractors selected by the Government of the Federal Republic
or private contractors must be acceptable to the United States contracting officer who shall, however,
when selecting contractors take into account, as far as possible, the recommendations made during
such consultations as may be had with the Government of the Federal Republic.

Artlole 11
Assistance to Offshore Procurement Contractors

(a) The Government of the Federal Republic shall, subject to the relevant German legislation,
grant the contractors and the subcontractors of offshore procurement orders of which it has been in-
formed under Article 6 no less favorable treatment and assistance with regard to the supply of ma-
terials or production equipment and to the furnishing of manpower as will be granted to firms per-
forming similar contracts for the Government of the Federal Republic.

{b) 1t is understood that no obligation with respect to assistance in obfaining materials or pro-
duction equipment to contractors and sub-contractors shall be incurred by the United States by reason
of entering into contracts under the offshore procurement program. Such assistance as the United
States may be prepared to provide will be furnished through normal defense supply operations rather
than through any special procedure or any special intercession in behalf of offshore procurement
contractors.

Article 12
Credit Arrangements

The Government of the Federal Republic shall, subject to the relevant legislation, insure that
contractors under the oifshore procurement program receive Federal guarantees (Bundesbuergschaft)
for the credits required to finance their operations under the same conditions as such guarantees are
made available for the promotion of exports.

Article 13
- Taxes, Dutles and Licenses

(a) Relief from German taxes, levies and customs duties, insofar as they affect expenditures under
offshore procurement programs, shall be granted in accordance with the “Agreement between the
United States of America and the Federal Republic of Germany Concerning the Tax Relief to be
Accorded by the Federal Republic to United States Expenditures in the Interests of the Common
Defense”, signed at Bonn on October 13, 1954,

(b) Subject to Article 3(b) of this Agreement, and the relevant German regulations, the appropriate
agencies in the Federal Republic shall issue upon application all the prescribed licenses, including
foreign exchange, import and export licenses, which may be neceuary for the execution of offshore
orders.

-

Artlole 14
Secnrliy

(a) In the case of procurement contracts placed by the Government of the United States with the
Government of the Federal Republic, any classified material, including information, delivered by one
government shall be given security protection by the recipient government corresponding substan-
tially to that afforded by the originating government and shall be treated by the recipient govern-
ment as its own classified material of a corresponding security grading. The recipient government
shall not use such material, or permit it to be used, for other than military purposes and shall not
disclose such material, or permit it to be disclosed, to another nation without the consent of the
originating government, .
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(b) In the case of procurement contracts placed by the Government of the United States with pri-
vate contractors in the Federal territory, similar security arrangements for classified material shall
be followed. Classified material of the United States needed by a contractor will be delivered to the
appropriate Ministry of fhe Federal Republic. An authorized representative of that Ministry will
transmit the material to the contractor in such a way as to make the provisions of the German
Penal Legislation applicable to it. Such material shall, prior to transmittal, receive a security clas-
sification of the Federal Republic which shall afford to the material substantially the same degree of
security as that atforded by the United States, and, at the time of transmittal, the Government of the
Federal Republic shall notify the contractor that the classified material delivered to him is also clas-
sified material of the Federal Republic and subject to the provisions of the German Penal Legis-
lation. .

(¢) The Government of the Federal Republic shall, upon request, conduct a security investigation
of any prospective contractor in the Federal territory in the same manner as such investigations may
in the future be conducted in accordance with German law in cases of defense procurement by the
Federal Republic, and a recommendation resultiig from such investigation shall be made to the
Government of the United States. No charges shall be made by the Federal Republic for services
rendered pursuant to this paragraph.

Article 15
Inspections

(a) Inspections shall be made for the purpose of determining whether military end items, materi-
als, services, supplies and equipment conform to contract specifications and other requirements. Such
inspections covering such {tems procured by the Government of the United States elther from the
Government of the Federal Republic or from other contractors shall, when requested by the United
States Armed Forces, be carried out without cost or charge to the Government of the United States
by representatives of the Government of the Federal Republic. In connection with these inspections,
the Government of the Federal Republic shall certify to the Government of the United States whether
the supplies inspected meet the specifications and all of the terms of the contract. Inspections when

so requested shall be performed in a professional manner and in good faith without any financial

liability for defects. When the Government of the Federal Republic carries out such inspections, it
nevertheless recognizes the right of the United States Armed Forces to make inspections in all ap-
propriate places including plants of sub-contractors at any stage of production or manufacture and
shall accord the United States inspectors necessary facilities and cooperation to allow them to make
such inspections. However, it is not the intention of the Government of the United States generally
to duplicate inspections made by the Government of the Federal Republic. Final acceptance of ar-
ticles produced or services rendered under the contract, as a basis for payment of the contract prices,
shall be made solely by the Government of the United States.

(b) The Government of the United States shall inform its representatives that they should respect
the confidential nature of any knowledge of production secrets and trade secrets of contractors and
sub-contractors gained in the course of the performance of their duties through Inspection or from
documentation and instruction. N

Artlole 18
Standard Conirsct Clauses

Standard clauseg will be agreed to by the Governments of the parties to this agreement for use,
as appropriate, in contracts between them. Other clauses, including, but not limited to, escalation,
advance and progress payment clauses where appropriate, may be included in indiviaual contracts.
The Government of the Federal Republic shall render appropriate assistancc to facilitate the per-
formance of all contract provisions. ‘
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Artiole 17
Proteotion of United States Property and Personnel.

(a) Rights and interects of the United States pertaining to property which has been acquired by
offshore procurement contracts in the Federal Republic, or in property used in connection with such
contracts, are not subject to seizure, attachment or other interference by German courts and author-
ities

(b) The United States shall be immune from German jurisdiction with respect to legal liability
which might arise out of an offshore procurement contract. -

(c) United States Procurement Officers as well as other United States procurement personnel shall
not be subject to German jurisdiction with respect to legal llability which might result from the
exccution of their official activity under the offshore procurement programs. '

Article u
No Profits Clause

On offshore procurement contracts it is understood that no identifiable profit of any nature, in-
cluding net gains resulting from fluctuations in exchange rates, shall be retained by the Federal
Republic. The Government of the Federal Republic agrees to determine whether any such profit has
been realized, in which event, or in the event that the Government of the United States considers
that such profit may have been realized, the Government of the Federal Republic agrees that it shall.
immediately enter into conversations with the Government of the United States for the purpose of
determining the existence and the amount of such profit. During these conversations the United
States shall have access to such documents and accounting data as may be necessary to determine
the facts. In the compu‘ation of net profits hereunder, the contracts shall be taken collectively, and

_total net losses under all contracts may be offset against total net profits under all contracts. If, as a
result of conversations between the two Governments, it is established that profit has been realized by
the Federal Republic on such contracts, it shall refund the amount of the profit to the Government
of the United States under arrangements and procedure to be agreed upon between the two Gov-
ernments. At the request of either Government, a refund adjustment shall be accomplished on com-
pleted contracts at the earliest practicable date, but this adjustment must be effected by the end of
the year following the calendar year in which the contract concerned is completed. This article shall
not bo construed as affecting in any manner any profit-refunding provisions as may be contained in
individual contracts. It iz understood that there is in effect in the Federal territory legislation equiv-
alent to the United States Renegotiation Act of 1951, . ’

Article 19
Coniract Terms

) (a) Since the statuter of the United States prohibit utilization of a contract upon which payment'
is based on cost plus a percentage of cost, it is understood that such a system of determining pay-
ment shall not be employed in contracts entered into between the Government of the United States
and either the Government of the Federal Republic or German contractors. Further, the Government
of the Federal Republis shall not utilize the type of contract in which payment is made on the basis
of cost plus a percentage of cost in sub-contracts under any contract between the Govemment of the
Umted States and the Government of the Federal Republic.

(b) Subject to the provisions of Article 18, contracts based on cost plus a fixed fee are not pro-
hibited.

Article 2¢
Reporting of Sub-Contracts

/ The Government of the Federal Republic shall furnish to the United States contracting officers
such information as may be requested regarding contracts placed by the Government of the Federal
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Republic under contracts entered into between the Government of the United States and the Gov-
ernment of the Federal Republic, . '

Artlole 21
Destinatlon of End-Items

Altough the determlination of specifications and other requirements of particular offshore procure-
ment contracts may require a tentative identification of the recipient country to which the end-items
are to be delivered, it is understood that the United States may subsequently amend any such ten-
tative jdentification as to which country shall be the ultimate recipient of the end-items produced.

P .

Article 22
Relatlonship to the Bonn Conventions

It is understood that the arrangements as provided for in this Agreement would not be affected
by the coming into force of the “Convention on Relations between the Three Powers and the Federal
Republic of Germany”, including related conventions, as amended by the relevant Schedules to the
“Protocol on the Termination of the Occupation Regime in the Federal Republic of Germany”, signed
at Paris on 23 October 1954.

Article 23
Application to Berlin

(a) This Agreement shall also apply from the date specified in Article 25 to Land Berlin which,
for the purposes of this Agreement, comprises those areas over which the Berlin Senate exercises
Jurisdiction.

(b) It is a condition to the application of this Agreement to Land Berlin, in accordance with the
preceding paragraph, that the Federal Republic shall previously have furnished to the United States
a notification that all legal procedures in Berlin necessary for the appucntlon o! this Azreement there-
in have been complied with, ¢,.. .

Article 2¢ N
Supplements and Amendments

(a) The Government of the Parties to this Agreement shall, upon the request of either of them,
consult regarding any question relatin; to the application of this Agreement or to the operations or
arrapgements calrried out pursuant to this Agreement.

(b) Either Government may apply at any time for review of the Agreement. The two Governments
shall enter into negotiations aiming at a mutually satisfactory solution based on the prlnciplea of this
Agreement with respect to any problem that may arise.

(c) This Agreement may be amended at any time by agreement between the two Governments.

Article 25
' Final Clauses ’ :
This Agreecment shall enter into force upon the deposit of an instrument of ratification by the
Federal Republic with the Government of the United States.

In witness whereof the iespactive representatives, duly authorized lor the purpose, have signed
this Agreement,

Done at Bonn, in duplicate, in the English and German languages, both of whlch texts are au-
thentic, this 4th day of April, 1936.

FOR THE UNITED STATES OF AMERICA:
JAMES B. CONANT

FOR THE FEDERAL REPUBLIC OF GERMANY:
ADENAUER
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COYER SHEET

Contract Na.

NEGOTIATED CONTRACT for the Procurement of Supplies, Setvices and Materlala in the Federal Republic of
Germany . ‘l . ’ '

{ PREAMBLE
Thia contract is entared Into pursuant to the provisions of Section 2(c) (1) of the Armed Servicas Procure-

ment Act of 1947, os amended (41 U.8. Code 15| et neq.), and other applicable law,

Fundas Chatgeable: N ;

Amount of Contract:

Fiscal Officer:

- PAYMENT: to be mads in United States Dollars

by

R

at

to _

‘

" This contract is entered ﬁto this : day of 19
. by and between the Gaverninant of the United States of America (hereinafter called the United States Government)

represenied by the Contracting Officer executing this contract and the Government of the Federal Republic of

Germany (herelnafter called the Fedeoral Government) repfountad by . .

" ‘This contract IL executed subject to the agreement and conditions Included in the “Agreement between the
United Btates of America and the Federal Republic of Germany Relating to Offshare Procurement® (heféln-fter

called the Amament) dated , conceming the procurement of supplies, services and

materials.

The partien hereto agree thst the Federa! Government shall furnish and dollnlr sl of the supplies and
perform all the services set forth in the Bohedule for the compensation stated lhoan.'

i !
I

~

-
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”~
~_
TOTAL CONTRACT
- PRICE EXCL TAXES:
/
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' A -GENERAL PROVISIONS “

1. DET lNlllON‘l g
Aw umnd throughout-this contenct, the follawing terma shall luwe tho meanings set forth below:
{a) The tarm “Secretary” meuns the Sccretary, the Under-Secretary, or any Assistant Secretary
of the United States Military Department concernod; and the term “his duly authorized represcntative”
meana any person or peraons (othor than the Contencting, Officer) anthorized ta act for the Secretury.

(b} The term *Contracting Oificer® meana’ the' porson executing this contract on hehall of the
United States Government, and any other officer or civilian employee who is a properly designated Con-
tracting Nificer; and the term includes, except as otherwise provided in this contract, the authoriznd
representative of a Contracting Nfficer acting - within the limits of his authority. ‘ :

(c) The term “Federal Government® means the GGovernment of the Federal Republic of Geimaany
or any agency (Diensutelle) duly eutllonzed to act on _behalf of the Federal Government in relation to
thls contract. SR

(d) l',xcept as otherwise provxded in this contract, the term “subcontract” meaua any agreement,
contract or purchase order made by the Federal Government with any contractor in fulfillment of any part
of this contract, and any agreement, contract, subcontract or purchase order thereunder.

‘2. CHANGES o T L |
(n) 'The Contracting Olficer, alter having contacted the IFederal Governmant, may at any time, by

a written order mnke cbangeu, wnthm the general scope of this contract, in any oné or more.of the fol-
lowing:

(i) DPrawings, designs, or specifications, where the supplies to be furnished and the services
to ho porformed are to be npnchnlly manufacturad nml/ur exocuted for the United blnlna Government in
(u,curdnncv therewith;

(ii) Method of shipment or pucklnu, and
(iii) Place of deolivery.

(b) If any such change causcs an increase or decrease in the cost of, or the time required for,
performance. of this contract, an equitable adjustment shall be agreed upon in the contractprice or deiivery
schedule, or both, and the contract shall be modified in writing accordingly. Aoy claim by the "ederal
Government for adjustment under this clause must be asserted within thirty days Irom the date of receipt
by the Federal Government of the notification of change; provided, however, that the Contracting Officer,
if he decides that the [acts justify such action, may receive and act upon any such claim asserted at any
time prior 1o final payment under this contract. The Federal Government shall continue to execute this
contract as changed, and the United Statea Covernment will proceu claims arising therefrom ns prmr-ptly
an possible.

3. EXTRAS

Except a8 otherwise provided in this contract, no payment for extras shall be made unless such
oxtras and the price therefor has heen authorized in writing by the Contracting Officer.

4. VARIATION IN QUANTITY

No variation in the quantity of any items called for by thig contract will be accepted unless
such variation has been caused by conditione of loading, shipping, orpacking, or allowances in manufac-
. turing procomsses, and then only to the extent, if any, spocified elsewhere in this contruct.

5. INSPECTIONS, ACCEPTANCE AND REJECTION .

() Adeyuate inspections and toats of nll supplies (which term throughout this clause includen
without limitation raw materials, compononts, intermediate nssemblies, and end products) to insure com-
forinity with drawings, designs and speciﬁontions of the contract shall be effected by the IFederal Gov-
ernment.

(b) The Federal Government will furnish a certificate or certificates stating that the inspection
has been made and that all supplies, scrvices or materiafs covered by .the certilicate meet all require-
ments of th;c achaodules, dréwipgs, designs and apecifications of the contract. 'United States Government
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represeatatives shall have the right 1o verify the certificationn and to verify that (1) the end items ¢on-
form to standards and to drawings, designs and specifications and (2) the quantity of itema upecified in
delivered,

(¢) United States repreaentatives will notily the ederal (Government when they intend to con-

. *uct inupections and mnch inspoctions will, insofar an poasible, he conducted promptly. ‘the Iedernl

ek b e e s s ©

vernment shall have the right to he prescnl sluring auch mspecuonn.should the l'ederal (mvernmrnt Ao
request, : E :

() In cone any auppliea or Iom of supplies are (lefoclive in uiateriul or worlcm«nnhip or other-
wise not in conformity with the requirementa of thisi contract, the. Unitéd States {;overnment shall have:
the right either to require their cofrection, or to reject them (with or without making arrangements with
the I"ederal Government as to their disposition) where the Contracting Officer determines that the national
or mutual security intcrests require rejections. Supplies.or lots of supplies which have been required 10
he coreacted or rejacted shall bo remaved, or corrocted in pluce, an roquestod by the Contracting (Mficer,
by or on hehall of, and at the expense of the Iederal Government or its aubcontractor, promptly after
notice, and shall not again be tendered for ncceptancd nnlena the former‘tender and onther the requirement
[or correction or rejectinn is dinclosed. ‘ n '

{0) The Federnl Guvernment will provide and require ita subcontractors to provide;to the United
States Government inapectors, without additional charge to the United States Government, reasonahle
facilities and assistance for the anfety and convenience of the Umtvd Slnu-a (rovermnant repreaentatives
in the performance of their, dulnes. :

") hxcep! as otherwise provided in this cnntract final acceptance or re]ectmn of the supplies
shall be made concurrently with, or shortly after, final inapection and before shipment or transportation;
but failure of the United States Government to inspect and accept or reject articles to be delivered under
the contract shall neither relieve the ederal (mvcr,lmenl from reaponsihility for such supplies as are’
not in accordance with the contract requirements nog impose liability on the United States Government
therelor; provided, however, that if the I“ederal Government considers that there is an undue delay by the
United Statea Government in taking action on acceptance or rejection, it will so notify the United States
(iovernment and the two Governments will consult with a view towards amending the contract to provide
to the IFederal Government campensatlon for additional expenses occaaloned by such delay of the United

. e (:overnmenl. 1 : : o :
i " (g) The inapection and test by the United Stoles Gnvcrriment of any supplies or lots thereol does

not relieve the Federal Government from any responsibility regarding defecta or ather failuren to meet the
contract requiroments which may be discovered prior to final ncceptance. Fixcept as otherwine provided in
this contract, no liability for defective supplies shall oxist nfter finul acceptance, except ns regards
latent defects. Claims arising out of latent defecta shall be asserted within one year alter [innl nceop=
tance of the laat dolivery undor the conteuct, unlenn ntherwise ngreml upon In the special provistons of
this contract. '

(h) 'The Federal Government shall provide and maintain an inspection system mutually acceptable
to the two Governments covering the supplies hereunder. Records of all inspection work by the Federal
Government shall be kept complete and available to the United States Government during the performance
of this contract and for such longer period as may be specified elaewhere in this contract.

6. RISK FOR LOSS OF OR DAMACE TO SUPPLIES

Fxcept as otherwise provided in this contract, the Federal Govcrnmcnt;(l) shall bear all risks
for loss of or damage to the supplies covered by this contract until actual delivery and (2) shall licar all
risks as to rejected supplies, except that, when rejection occurs while the supplies are not in the pos-
session or control of the Federal Government or its subcontractors, the Federal Government shall not as-
aume such risks until the 8th day after receipt of notice of rejection, or until such earlier time as the
supplies come intn the posscanion or control of the Foderal Government: or ite subcontractors.

7. TERMINATION ' '

(a) The performance of work under this contract may he termmntcd by d\e Unhccl Hlmes Govern-
ment in accordnnce with this clause in whole, or, from time tn time, inv part, whenover the Contracting
Officor shall (Iclnr/minc that much termination in in the bast intarasta of the United States Government,
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Any wuch terminntion “whall he cffectml by delivery to the l'mloru| Gaverament of a Notice of Termination
upecilying to the extent 1o which performance of wurk under the cnnlmc.t« is terminnted, and lhc date upon
which auch teemjnntion hecomes effective. s

(h) Aftnr receipt of 0 Native of "T'erminntion, nml mu'vpl an otherwine nuthorizod by tha Con.
tencting Officor, the Fedeeal Gavornmont shatl (1) ¢nuwa the work ‘under: the contrnet on the date nnd 10
the oxtent specified jin the Notice of ‘l'ermination to be stopped;(2) place no ‘further suhcontracta for
materialn, servicen, or {acilitiaa oxcept an may ha peceasary for uomplotmn of much portion of the work

~uniler the contract as is not tornmmlml (3) torminnte or roquire to’ l;n terminnted all nubcontracta to the

extent that they relate to the perfor;,nanco of work.terminated hy the Notice! of Termination; (4) assign Lo
the United States Government, in the manner, at the times, and lo thepxtcnt requested by the Contracting
Officer, all of the rights and titles of the [ederal Govornment under the suhcontracts so terminated;
(5)-scttle or require to be settled all outstanding linbilities and all claims arising out of suchterminatian
of subcontracts, with the approval or ratification of the Contracting Officer to:the extent he may request,
which approval or ratification shall be final forall the purposes of this clause; (6) transfer or have trans-
ferred title and deliver or have delivered to the United: States. Government, in'the manner, at the times,

and to the extent, if any, requested by the Contracting Officer, (i) the fabricated or unfabricated parts,
work in process, completed work, nypphee, and other material produced as a part of, or acquired in con-
neclion with the performance of, the work terminated by the Notice of Termination, and (ii) the completed
or partially completed plans, drawings, information and other property which, if the contract had been com-
pleted, would have been required to he furnished to the United States Government; (7) use its hest efforts
to sell, in the manner, at the times, to the extent and at the price or prices authorized by the Contracting
Officer, any property of the. types referred to in provision (6) of this paragraph, provided, however, that
the 1'ederal Government shall be under no obligation to extend credii to any purchaser; and may acquire
any such praperty under the conditions preacribed by and at a price or prices approved by the Contracting
Officer; and providad fucther that the nat proceeds of any such transfer or disposition shall ba applicd ip
reduction of any payments to be made by the United States Government to the Federal Government uniler
this contract or shall otharwise be credited to the price or cost of the work covered by this contract or
paid in such other manner as the Contracting Officer tny authorize; (A) complete performnnce of such
part of the work ,as ahall not have heon terminated by the Notice of ‘T'ermination; and (9) take such ac-

© " tion an may be ncceasary, or as the Contracting Officer may request, for the protection and preservation
" of the property related to this contract which is in the possession of the Federal Government and in which
" the United States Government has or may acquire an interest.

(c) After 60 days following reccipt by the Contracting Ol'hcer ofacceptable inventory schedules
covering all items of a particular property classification, such as raw materials, purchased parts, and work
in process of the termination inventory at any one plant or location, or such later date as may be agreed to
by the Contracting Officer and the :Federal Government, the [Federal Government may submit to the-

" Contracting Officer a list, certified as to quantity and quality, of any or all items of termination in-
" .ventory 'not previously disposed of, exclysive of items the disposition of which has hcen requested or

authorized by the Contracting Officer, and may request the United States. Government to remove wuch
items or enter into a storage agreement covering them. Not later than fifteen (15) days thereafter, the
United States Government will accept title to such items and remave them or enter into a storage agrce-
ment covering the same, provided that the list submitted shall be subject to verification by the Con-
tracting Officer upon remaval of the items, or, if the items are stoged, within forty-five (45) days from
the date of subminsion of the list. Any nocesnary adjustment to correct such lisl as submitted shall be
mude prior to {inal sottlement., Co A ‘

(d) Alter roceipt of a Notice of ‘I'etmination, the [federal novernmem shall submit to the Con-

- tracting Officer its termination claim, in a suitable form to he: agreed upon. Such cluim shall he sub-

mitted not later than two years from the offective date of termination, provided, howavor, (1) that the

“two Governments may agroa, by weitton. stipulation, to one or more. extenwions ‘within wuch two-yoar
~pariol or ugreed axtonnion thareol; and (2).that if the Contencting Olficer considers that the facts justify
.puch action, ha may reccive and act upon any such terminntion claim at’any time after the nbove-men-

tioned perinds. If no such claim is wubmitted by the I'ederal (.uvormucnt within the said periods, the
(mnlrm.tmg Olficar may clctcruune lhc amount, il nny, due to.the l-cclcml (mvcrnmcm by reason of the

\ )




terminntion nnd the amount so detarmbned shall theesupon b poid to tha Fedeenl Government, In wrriviog
at n detarminntion of thin amount the Conteneting NMllear mey o pulded to the extant applicnble by the
“Statement of Principlan for Consideention. of Conts® wet forth in art 4 of Soection VI of the Armed
Services racurament Nogubntion, an in effect on the date of this contruet, or by ony other sound prin-

itten notice of the amount thus (|cterm|ned The IFederal Government shall have ninety (90) days [rom

. ‘low of cont detormination. Prior ta paymont, the Contraeting Officer shall give the Vedarnl Goyernment

receipt of such notice within wlnch Ao protest the ameunt of the determination. If the Federal Government
doce muke such n protest to the linited States Government, the two Governments ahall, ns promptly as
pomaible, consult with each other with a view toward settling the amoun) ddne.

(e) In mutually arriving at-a settlement hereunder, the ederal ;overnment nnd the Contracting
Officer may agree upon the whole or-any part of the amount or amounts to be paid to the Federnl Govern-
ment as fair as compensation by roason of the total or partinl termination of ‘work. ‘The contract shall be
amended accordingly, and the.l'edera} Gavernment shall he paid the agreed amount.

(f) In arriving at the amount Jue the Federal Government under this clause there shall he de-
ducted (1) all unliquidated payments on account theretolore made to the l'ederal Governmpnt (2) any
claim which the United States Government way have against the [ ‘ederal Government in connection with
this contract, and (3) the naredd price for, or the net proceeds of sale of, any materials, supplies, or
other things ucquired by the Federal, Cavernment or mold, pursnant to the provisions of this clause, and
not otherwiss recovered by or credited to'the Umlml Statea (ioverament.

i

(g) If the termination llercumlor he pnrtml. prior to the settlement of the terminnted portion of
this contract, the Federal Government mny file with the Contracting Mificer a request in writing for an
oquitahlo adjustment of the price or prices specified in tho contract relating to the continuad portion of
the Ccontract nml such equnahle adjustinent as may he aprced upon shall be made in such price or prices.

- (h) Upon nouhcatlon to the United States Government by the Federal (iovernment that the Fed-
eral Government is precluded from performing the contract in accordance with its terms and eonditions

~due to circumatances heyond its control, the two Governments will copsult with a view toward nego-

tiating an amondment to this contract in the form of a rensonahle extension of time for the performance
of the contract (it hejng. recognized, however, that there may be spccial cases where the United States

."wernment’u need for the end product will not admit of postponemenc) or an amendment to the contract in.

ne other respect. If the [ederal GGovernment should fail to perform the contract in accordance with its

“terms, and such [nilure shonld be due to cnuses within the control of the FFederal Government, then the
“United States Government may torminnte this contract hy renson of the failure of the ["edoral Government

to perform it. Any auch termination shall he ‘without cost to the United States Government and without

‘liallility of either Government to the olher, provided that tho parties hereto may agree upon the transfer

to the United States Government of any.or.all of the property of tho types relerred to in paragraph (b)(6)
above, in which event the (]nlted States fovernment will pay to the Federal Government (1) the price
provided in the contract for items, completcd in accordance with the contract requirements, and (2) a price
mutually agreed upon for otller items., -,

(i) Unless otherwhe‘providod {ot in this contract, the IFederal Government, from the effective
dnte of termination and for a.period of six years after finn| scttlement under this contract, shall preserve
and make available to the United States. Gavornment, at all rensonable times, at the offices of the [Federal
(Covernment, hut withaut direct chinrge o the United Stares Government, all its books, recards, documents,
and other evidence bearing.on the costa.and expenses of the Federnl Government under this contract
and relating to the work terminated hereunder, or, to the extent approved by’ the (‘onlractm,; Officer,

photogeaphs, micro- photographs, - and other authentic reproductions thcreo\.

8. TAXIES R f';x ",.-: i‘ e
(a) The contract prices do not- include any tax or duty wluch the two Goveraments in nccnnlnm e
with the “Agreement between the United States of America and the IFederal ltepublic of Germany Concern-
ing Tax Delicf to he Accorded by the IFedaral ‘Republic to linited States Fxpenditures in the Interest of
Common DNefense”, signed av 1lonn 15 October 1954, have aprced shall net be ‘applicable to expenditures
by the United States Government, or uny-other wix or duty not applicable ta this conteact under the taws

“of the IFedernl iepublic. If any such tax or.duty hus heen included in the conteact prices theouph error or

otherwise, the contruct prices shull bo correnpondingly reduced.
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(1) If, ofter the confract date, the United Sttes Government and the Federml Government ahall
apree that any tax or duty included in the contract prices shall not be applicable to expondituces hy the

United Stntes Governmant, tha contruct pricen shall ha raduced nccordingly.
a9, SUBCONTRACTING ' :

(n) ‘U'he Iederal Government undertnken that in any subcontenct mnde in connection with this
contract it will employ the anme procurement methoda and procedures as it employs in contracting for
ita own requirements, inaofar an the provisions of this contrnct do not capse deviations therefrom.

, (b) The l"cderﬁl Government agracs to indemnify and save harmless the lInited States Govern-

ment againat all claims and auits of whatsoever nature arising under or incidental to the performance of
this contract, by any.subcontractor against the Federal Government or the United States Government.

10. PAYMENTS '

The IFaderal Gavernment shall be paid, upon the subinission of properly certified invoices nr
vouchers, the prices stipulated herein for supplien delivered and accepted or mervices rendered and nc-
cepted, less deductions, if any, as herein provided. Unless otherwise specifie], payment will he made on
partinl deliveries accepted by the United Staton Government when the amount due on such deliverien ro
warrants; or, whon requested hy the Federal Goverminent, payment for accepted partial deliveries shall
be made whenever such payment would equal, or exceed, either $1,000 or 50% of the total amount of this
contract. If the invoices when submitted are completely in order with respect to the amounts due and
payable; if they make correct, unambiguous reference to the items invoiced so that they can he runtily
identified in the contract; and if they are prepared and certified by the Federal Government in accordance
with the stated invoicing requirements of the contracl, payment is customanly made without delay and in
approximately thirty days after submission of the invoice.

- 11. UNITED STATES GFFICIALS NOT TO DENEFIT

No member of or delegate to the Congress of the United States, or resident commissioner ol the
United States, shall be adinitted to any share or part ot this contract, or to any benefit that may crise
therefrom; but this provieion shall not be construed to extend to this contract if made with a corpocation
for its general henefit,

12, COVENANT AGAINST CONTINGENT FEES

The Federal Goverament wareants that no person or selling agency has heen employed or retained
to molicit or secure this contrnet wpon an agreement or understanding for a commiamion, percentupe,
hrokorngo, or contingant feo, oxcopting bona fide employees or honu fide omtablinhed commere inl o
sclling agencies maintained by the Federnl Government for the purpose of mecuring husiness, or brench
or violation of this waranty, the United States Government shall have the right to annul this contract
without' linbility or, in its discretion, to deduct from the conlenct price or consideration the full amount ol
such wmminamn, percentnge, brokerage, or contingent fee.

13. GRATUITIES
"I'he Federal Governinent agrees to apply to this contract the principles embodied in Section 63!
of Public Law 179 and Section 629 of Public Law 488, 82nd Congress of the United States. *

14. FILING OF PATENT APPLICATIONS

While, and so long as, the subject matter of this contract is classified security inforriation of
the United States Government, the IYederal Government agrees llnnl§ it will not file, or cause to bhe filed,
an application for patent, or other like statutory protection, disclosing any of said subject matter without
referring the proposed application to the Contracting Offices for determination as to whether, for reasons
of United States security, such npphcaumm shall be held in secrecy. '

15. COPYRIGUT . :

(a) The Federal Government grants to the Umted Statces (.rovcrnment. (1) a royalty-frce, non-
exclunive and irrevocable licensc to publish, translate, reproduce, deliver, perform, usc, and dispose of,
und to authorize, on behalf of the United States Government or in the furtherance of mutual delenue,
others no to do, all copyrightable materiu) first produced or composed end delivered to the United Stuten
Governmiant under this contract by the Fedaral Governmant, ils .mpluyeea or uny individual ar coneein
spacilically employed or wssigned to originate and prepare such material; and (2) a license as afuresuid
under uny and all (‘opyrlgloled or copyriphtable work not first produced or componed by the Federal Govern
menl in lho Perfonnnnce uf thin contract bat which ja iucurporatld in the nwterial furnishad wnder e

[ ) : 5
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contract, provided that such license shall be only to the extent that the Federal Government now han, or

prior to completion of final anttlemont of thin contract mny acquire, the right to grant such licenne without
becoming linble to pay compensation to others sololy hecaune of auch grant,

(b) The Foderal Government agrecun that it will exert all reamonable effort to adviae the Con-
tracting Officer, at the time of delivering any copyrightable or copyrighted work furnished under thia con-
. ‘act, of any adversely held copyrighted or copyrightable material incorporated in any such work and of
nny invasion of the right or privacy tharein containad. -

(¢) The I'ederal Gavernment ugreaa ta report to the Contracting Officer, promptly and in rensnon-
able written detail, any notice or claim of copyeight infringement received hy the Federal Govvrmnnul with
rompect to any materinl delivered undor this contract.

(d) Nothing contained In this paragraph shall he deemed, rhreclly or indirectly, to grant any
license under any patent now or herealter granted, or to grant any right to reproduce any copyrighted or
copyrightable material, other than that referred to in subparagraph (a), above.

16. GUARANTEES

The Federal Government undertaken that the benefit of any gunrnnleﬂ oblained in respect of any
subcontract shall be pasaed on to the Umted Stales Government.

17. SECURITY

(a) Any materials, documents, designa, drawings or specnhcahons delivercd by lhe United States
Government to the Federal Government and any materiaJs, documents, designs, drawings, specifications
or supplies delivered hy the Iederal Government to the United States Government in the performance of
this contract, which are classified by the originating government as *Top Secret”, "Secret”, or “Con-
fidential®, shall be given, as provided in Article 15 of the Agreement, security protection by the receiving
government corresponding subsatantially to that afforded by the originating government and will be treated
by the receiving'government as its own classified material of a corresponding security grading.

(b) The receiving government will not use such material, including information, or permit it to he
used, for purposes other than those in the inteiests of the common defenne nn envisaged by the Agree-
ment and will not disclose such material, or permit it to be disclosed, to another nation without the con-
sent of the originating government,

(c) The receiving gavernment will, on reaquent, give to the orlginalln“ governmant an acknowl-
agemont of receipt In writing for any such clansified material.

(d) The Federal Government agrees to include appropriate provisions covering military securlty
matcnal including information in all lubcoutmcla hereunder,

18. TECHNICAL INFORMATION -

The I*ederal Government agrees that the linited States Government shall have the right to dupli-
cate, use and disclose, in behalf of the United States Government or in the furtherance of mutual defense,
all or any part of the reports, drawings, blueprints, data and technical information, specified to be de-
livered by the IFederal Government to the {Jnited States Government under this contract, provided that the’
granting of such righta shall be to-the extent that the [Federal Government is able to obtain and grant
such rights. Nothing contained in this clause, in itself, shall grant any right or license to use, sell, or

reproduce any patented article; it is strictly limited to reports, drawings, blueprints, data and technical
information, BTN R ' Voo

19, ASSIGNMENTS OF CLAIMS

(a) No assignment ol any claim arising under thig contract shall he made by the Federal fovern-
ment except pursuant to mutual agreement hetween ‘the two Governments. ™~

(b) In the evont of much assignment, an copica of this contract or of any plans, spemhcnuunu,
or other similur documents relating to work under this contract, if marked *T'op Secret”, “Secret” or *Con-
fidential®, shall be furnished to any assignce of any claim arising under thia contract or to any other
person not entitled to recoive the wamej providad, that w copy of any part or all of this contract so marked

“ may bo furnished, or any information contained thereln may be disclosed to such namgnce upon tlnc prior
wrilten authorization of the (‘ontrnctmg Offtccr. ' »
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20. LABOR RELATIONS AND STANDARDS

The provisions of this contract and the performance hercunder shall he subject to, and in accorl-
ance with, the laws applicable in the Federal Republic, from time to time in effect, which govem the
hours, wagen, labor relations (including collective hargnining), workman " componnntmn, working condi-
tiono, and other matters pertaining to labor.

. REPORTING OF ROYALTIES

If this contract is in an amount which exceeds $10,000, the Federal Government agrees to report
in writing to the Contracting Officer, during the performance of this contract, the amount of royalties paid,
or to be paid, by it directly to others in the performance of this contract. The Federal Government further
agrees (1) to furnish in writing any additional information relating to such royalties as may be requested
by the Contracting Officer, and (2) to insert a provision similar to this clause in any subcontract hereunder
which involves an amount in excess of the equivalent of ten thousand United States dollars.

22. EXAMINATION OF RECORDS .
The following clause is applicahle to the extent required by the laws of the United States:

(a) The Federal Government agrees that the Comptroller General of the United States, or any of
his duly authorized reprementatives shall, until the expiration of three years after final payment vnder
this contract, hiave access to and the right to examine any directly pertinent books, documents, pnpﬂﬂ
and records of the Federal Government involving tranmactions related to this contract.

(b) The Federal Government furthor ngroem to include in all its subcontracts hareundor a provi-
sion to the effect that the subcontractor agroes that the Comptroller General of the United States or any
of his duly authorized reprenentatives shall, until the expiration of three years after final payment under
thie contract with the Unitcd States Government, have access to and the right to examine any directly
pertinent books, documents, papers and records of such subcontractor involvingtransactionsrelated to the
subcontract. The term “subcontract” as used in this clause excludes (1) purchase orders not exceeding
$1,000 and (2) subcontracts or. purchase orders for public utility services at rates established for uniform
applicabhility to the general public.

(c) The Comptroller General of the United States or any of his duly authorized representatives
shall notify the Federal Government if he intends to carry out such examinations. The Federal Govern-
ment shall have the right to take part in such examinations if it so requests.
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I ' . SIGNATURE SHEET

. ' The rights and obligations of the partiew to this contract shall be subject to and governed by the
Preamble consisting of one page, the Schedule connlating ol _.__numbered pages, the Genersl Provislonn conala-

ting of

numbered pages and th, Blgn-tu.ra Sheet. To the extent of any Inconaistency between the Scheduls or

the Qeneral Providions, snd any .pccllllcnllun'l or other provisions which nlv made a part of thie contract by refer- \
ence or o(horwlu.' the Bchedule and the Gensral Provislons shall contrel. To the extent of lny.h_scon-hlency be-

tween the 8chedule and the General Provl-lon‘-. the Bchedule shall control, It is egreed thet quotations and/or
‘conversations lesding up to, and during the negotistions of, this contrect have chn conpuqmlt-d by slgning this
contract which, together with the Agreament dated 7 February 1957, constitutes the onlln-uuncmon_t between the
parties hereto. The provisions of this contrlnct shall be interpreted on the basis of the laws of the Unilted States

snd the English language version of the contract.

IN WITNESS WHEREQF, the partien hereto have executed this contract as of the day and yaar first
sbove written. . . B

THE GOVERNMENT OF THE FEDERAL - vTHE GOVERNMENT OF THE UNITED STATES

REPUBLIC OF GERMANY . OF AMERICA
Dy . By
(Authorivad Offieer) . (Centrasting Qiliees)
(Address) o T (Addrees) '
Yor
’ ,
: .
[
N
!
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- NATO MUTUAL SUPPORT AGREEMENT

ARTICLE |
INTRODUCT I ON
The Government of the United States of America and the Government of

» desiring to further the rationalization, stan-

dardizatlion, Interoperability, readiness, and effectiveness of their

respective military forces through lncreased loglistics cooperation, have

resolved to conclude this Support Agreement between

and ' . (hereinafter referred to as the parties). .

ARTICLE 11
* PURPOSE
This Agreemenf i;_éftered into on the pért of the Unfﬁed;States pursuant . .
to the authoritx_éf the North Atlantic Tfeaty brganizatlon Mutual
Support Act of 19f9 for the purpose of acquisitioh and transfer ;f
logistiec support, supplies and services. It %stablishes basic terms and
conditions for provision of mutual logisth'stpor:. supplies and

services as defined in Article |V, paragraph a of this Agreement..
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ARTICLE 111
APPLICABILITY
1. This Agreement applies only to military forces deployed in Europe
and adjacent waters,-and in the case of United §tates Forces to logistic
support, supblies and services in the }nventory or otherwise under the
jurisdiction and'control of United States Forces deployed in Europe and
- adjacent waters.
2. United States Governmeat commitments under this Agfeemenf are
- subject to.the‘NATO Hu:ual'Support Act anH to the avallability of
approprfated'funds.
3. The parties undérs;and that th}s Agreement will not be employed in a
. ménner to serve as a routine énd nprmal sourcé‘for supplies and seryices

reasonably available from United States commercial sources or from the

United States through Foreign Military Sales procedureé under the Arms
‘ Export Control Act.

“ARTICLE IV
DEFINITIONS
I« As used {n this agresment and In any lmplementlng‘arréngemerits the
following definitioﬁs apply: - |
a. Logistics Support, Supplies, and Services. Fo;d, billeting,

transportation, petroleum, oils, lubricants, clothing, communication
. iy .

-

services, medical services, ammunition, base operations support (and
construction incident thereto), storage facilities, use of facilities,
training services, spare parts and components, repair and maintenance

se;vices,-and airport and seaport serviges.

-

e e Same——- ' % 0o o
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b. Implementing Arrangement. An implementing arrangement is
generally used in cases of continuing provision of mutual logistic

support, supplies and services of a specific kind or'relating to specific

~ equipment or events, and sets forth further details, terms and conditions

that define or facillitate this Agreement.

c. Orders or Requisitions. Orders or requisitions call for the
provision of specific logistics support, supplies and services pursuant
to the terms of this Agreement and the applicable implementing arrangements,

if any.

 d. Invoice. Invoices are those documents from the supplying party

which request reimbursement or payment for specific logistic support,
supplies and ;grvlces rendered pursuant to this Agreement and the r

applicable implehenting arrangements, if any.

» ‘,
. .

e. 'Uﬁited States European Command Component Commands. United
States Afmy, Europe (USA@EUR); United States Navy,:Euroge (US&AVEUR);
and United Statgf Air Forces in Europe-(USAFE); -
f. Europe énd Adjacent Waters. The Nort% Atlantic Treaty Area as
defined in the ﬂorth‘Atlantic Treaty (amended.by the Protocol on the
Accgssion of Gr;ece, Tufkey, and the Federal Repﬁbllc of Germanyl;

excluding North Amer!éa.~

- '
. ' '

v
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ARTICLE V
BASIC TERMS AND CONDITIONS . : '

|. Each party agrees to utilize its best endeavors, consistent with

national laws and priorities, not only in peacetime but also in periods

of emergency or active hostilities to provide the other party requested
logistic suppbrt, supplies and services as defined in this agreement,
and its implementing arrangements. ' : .

\

A

2. The transfer of logistic support, supplies and services between the
parties shall be pursuant to orders or requisitions issued in conformity

with the terms of this Agreement and any applilicable implementing arrange-'

ment. . .-

- 3. Compensation for the transfer.offlogistic support,.supplies and A~

services made under the authority of this Agreement may be accomplished

A )

by utilizatioq of one of the following methods: -’

a. Reimbursement, Reimbursement in fhe supplying party's currency

based upon reciprocal pricing principles.

b, Exchange (Replacement In kind.) Replaremenc of supplies or

services with supplies or services of an.identical or, as determined by

-

the party supplying the item to be replaced, of a substantially identical /

" nature,

— -
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"4, In all transactions involving the transfer of logistic support,

supplies or services, the recipient party agrees that such logistic

support, supplies or services will not be retransferred, either temporarily /-~

or permanently, by any means to other than thq forces of‘the receiving

party or a NATO government, or a NATO subsidiary body or-agent thereof,

1 without the pflor written cdnsen: of the supplying party.

4
° -

5. Unless modified by an Implementing arrangement, an order or requisition
will contain the data elements in Annex A and will be in the format set
forth by the supplying party and in the language of both parties. _The

parties will inform each other regarding any limitations which may be

. imposed upon a3 party's personnel to issue or accept orders or requisitions.

6. As evidence of receipt by the receiving party of the logistic

! - )
support, supplies or services being billed, invoices will include a

ou
-1

signed copy of the order, or requisition, or a line item listing, with

total value'mqtching the total value of the invoice. The invoice will

]

_. contain an Ident!fication of any applicable Implementing arrangements

and will be in thé‘fbrmét set forth by the supplying'party.

-

7. Settlement for the transfer of logistic support, supplies or services

will be made as follows:

N

~

8. Reimbursable Transactions. = Credit and liabilities accrued from
rgimbursable transactions under this Agreement will be liquidated @y
direct payment not less often than once every three months, Payment Is

dye no later than thirty days fromrtﬁqh?nvoice date.

C-5
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' b, Exchange Transactions. Exchange transactions (replacementin~
k{nd).shall beasgttled through the issuance or receipt,.as applicabfe,
of replacement supplies or services within three months of the original ™
transaction. |f not settied within this period, the exchange transaction

shall bebconverted, as of the date on which the three months end, to a

reimbursable transaction,

Implementing arrangements may set forth additional details concerning

settlement,'provided they are consistent with this Agreement.

8. The parties agree to use the following reciprocal pricing princfples:

.
Lo

a. 'In the case of specific acquisition by the supplying ﬁarty fFOm
Its contractors for & recelving party, the pqlce will be no less favorable
‘than the prices.gharggd4§Qg Armed Forces qf the supplying party by its >"\
contractors for.iaeh:icaf'}t;ms or services, less any amount§ excluded
* by paragfaph_Sc_of thjs Article. The price charééd.will take into |

od

account differentials due to delivery schedules, points of delfvery and

other similar considerations.

b. In the case of transfer from the supplying party's own resources,
- . ) | : ’ K
the supplying party will charge the same price js the supplying party
charges its own forces for identical Iog}stjg support, supplies or

services, less any amounts excluded by paragraph 8¢ of this Article.

c. The parties agree that these reciprocal principles exclude the

dirﬁct or indirect charging of indigect,costs (including charges for | -
. . ’ P
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“oent'dnu proauction equipment), administrative surcharges and contract

administration costs.

Provisions of ﬁax and customs relief agreements applicable to the
acquisition of materials, services, supplies and equipment by the receiving
party will apply to logistic support, supplies and services transferred

under this Agreement. N

ARTICLE VI
INTERPRETATION AND REVISION
1. Any dlsagreement regarding the unterpreta:non or appllcatlon of thns

Agreement or concerning logistic support, supplies or services transferred

. pursuant to this Agreement will be resolved by consultatlon between the

parties, and will not be referred to an international tribunal or third

party for settlement.
. ..

2. Either party may, at any time, request revision of this Agreement.
In the event such-a request Is made, the two partles shall promptly

enter into negotiations,

CARTICLE VI
 EFFECTIVE DATE AND TERMINATION -

1. This Agreement will become.effective upon signature. It shall
™~

=

remain in force for a period of five years, unless either party provides /
one year's written notice to the other of its intention to terminate

this Agreement.

vg
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' 2. ’This Agreement may be renewed or extended by agreement of the

parties in_Qri:ing.

DONE AT ° o
LN TWO ORIGINALS IN THE ENGLISH AND - LANGUAGES, BOTH
TEXTS BEING EQUALLY AUTHENTIC.

) .
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Agreemenf
- between
; The Secretary of Defense of the United States of America
_% E and
!?1 | The Federal Minister of Defense of the Federal Republic
oo ' : of Germany ,
,;; concerning
1
y
| o Mutual Support in Europe.gnd Adjécent Waters
4 (Mutual Support Agréement - MSA)
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The Secretary of Defense of thé United States of America'

and

The Federal Mlnlster of Defense of the Federal Republic
of Germany -

\

noting the provisions of Article IX of the Agreement between
the Parties to the North Atlantic Treaty regarding the Status
of their Forces (NATO SOFA) of 19 June 1951, :

noting the Agreement to Supplement the Agreement between
the Parties to the North Atlantic Treaty regardlng the
Status of their Forces with respect to Foreign Forces

stationed in the Federal Republic of Germany (Supplementary o
}Agteement to NATO SOFA) of 3 August 1959,

noting the pertinent NATO documents, in particular

MC 14/3 of 16 January 1968 - Overall Strategic Concept

for the Defence of the North Atlantic ‘Treaty Organisation
Area; MC 36/2 (Rev.) of 18 March 1960 - Division of
Responsibilities in Wartime between the National Commanders
and the Major and Principal Subordinate Allied Commanders, in
conjunction with the Agreement between the Government of the
Federal Republic of Germany and the Supreme Allied Commander
Europe on the Division of Responsibilities and Cooperation
between NATO Commanders and Territorial Commanders in Wartime
(SACEUR Agreement) of 9 February 1977; and the relevant NATO
Standardization Agreements (STANAGs), and

I
noting that the Secretary of Defensk of the United States
of America pursuant to the NATO Mutual Support Act of 1979
(Public Law 96-323) is authorized to enter into Agreements
concerning transfer of logistic support; :

desiring to further the rationalization, readiness, and
effectiveness of their respective military Forces through
increased logistics cooperation, mindful that logistics is
a national responsibility, have resolved to conclude this
Mutual Support Agreement:
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Article 1
Purpose

The purpose of this Agreement is to establish basic terms
and conditions for'provision of mutual logistic support,
supplies, and services.

Article 2
Definitions

As used in this Agreement and in any implementing arrange-
ments, the following definitions apply:

a. Logistic Support, Supplies, and Services. Supply of
expendables and bulk expendables (food, petroleum, oils,
lubricants, clothing, ammunition, spare parts and components),
storage services, billeting, base operations support,

. training services, repair and maintenance services, '
communications services, medical services, transportation

~and related servicg, use of facilities. ,

b. Implementing Arrangement. An implementing arrangement
is the detailed arrangement which is concluded on

the basis of this Agreement and sets forth the addltlonal
details, terms and cond1t10ns. '

¢. Order. An ‘order, when in its proper form and signed
by an authorized official, is a request for the provi-
sion of specific logistic support, supplies or services.

d. United States European Command (USEUCOM) Component
Commands. United States Army, Europe (USAREUR); United
States Naval Forces, Europe (USNA'VEUR), and United States
Air Forces in Europe (USAFE) . _

e. Europe and Adjacent Waters. The North Atlantic
Treaty Area as defined in the North Atlantic Treaty
(amended by the Protocols on the Accession of Greece and
Turkey), excluding North America.




Article 3
Applicability

1. This Agreement applies to military forces of the parties
in Europe and adjacent waters and to logistic support,
supplies and services which the United States Forces or
the Federal Armed, Forces can provide within their own
competence, :

2. This Agreement applies not only in peacetime, but also
in periods of crisis or war. Unless otherwise agreed,
support in crisis or war which is provided under the
Agreement between the Government of the United States of
America and the Government of the Federal Republic of
Germany concerning Host Nation Support during Crisis or v

"War (HNS Agreement), dated April 15, 1982, will not be

affected by this Agreement and German civilian support in
crisis or war will be governed by the HNS Agreement

3 '
,i_
; .
i

_exclusively.
& -3, The parties understand that this Agreemeht will not be
employed in a manner to serve as a routine and normal

source for supplies and services reasonably available:
(a) from United States or German commercial sources or
 (b) acquirable through normal military sales procedures.

_Article 4

Basic Terms and Conditions

Each party agrees to utilize its best endeavors, consis-
tent with national priorities, to enter into implementing
arrangements and to satisfy requests of the other party.

— for logistic support, supplies, and services. 1It is
understood that in using best endeavors, neither party is
requlred to agree to prov1de logistic support, supplies or
services which would impair the support of their own

' requirements or other commitments.

AT
—
.

2. The parties agree that the provision of logistic support,
supplies, and services between them will be accomplished
by orders issued and accepted under implementing arrange-
ments to this Agreement, or in conjunction with applicable

. B
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STANAGS except as aet forth in paragraph 4. The
documentation for a transaction will include all
necessary details, terms, and conditions to carry out the
logistic support, supplies and services, including the
data elements described in the Annex, ‘

Implementing arrangements will be negotiated by USEUCOM
or USEUCOM Component Commands and the Federal Minister of
Defense of the Federal Republic of Germany or his
designated subordinate authorities. Implementing
arrangements will ‘generally identify those authorized to
issue and accept orders under the implementing arrange-
ments. The competent authorities of the contracting
parties will notify each other of specific authorization
or limitations on those command authorities, agencies, or
personnel able to issue or accept orders. In the case of
the United States, these notifications will go directly to

~and from the USEUCOM Component Command concerned. In the

case of the Federal Republic of Germany, these notifica-
tions will go directly to and from the designated

autho:ity.

" In the absence of relevant implementing arrangements or

implemented logistic support STANAGs, orders may be issued
against this Agreement alone in times of crisis or war as
well as in exceptional situations jointly approved by
Headgquarters USEUCOM or the applicable USEUCOM Component
Command and the Federal Minister of Defense of the Federal
Republic of Germany or his designated subordinate
authorltxes.

Nothing in this Agreement shall serve as a basis for an

-increased charge for logistic support, supplies, or

services if such 1oglst1c support, supplies, or services
would be available without charge or at a lesser charge

- under terms of another agreement.

For any logistic support, supplie$, or services, the
contracting parties may negotiate for payment either in

~cash (a "reimbursable transaction") or payment in kind (an
-"exchange transaction"). Accordlngly, the receiving party

L __?wxll pay the supplying party in conformance with either

Articles 5 and 10 or Articles 6 and 10, below.
A Article 5

Reimbursable Transactions

The supplying party will submit invoices to the receiving
party after delivery or performance of the logistic support,
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supplies, or services. Both parties will maintain records
of all transactions, and the parties will pay outstanding
balances not less frequently than quarterly. 1In pricing
.- reimbursable transactions, the parties agree to the following
- principles:

'a. In the case of specific acquisition by the supplying

| party from its contractors or other government agency for

- a receiving party, the price will be no less favorable
than the prices charged the armed forces of the supplying
party by its contractors for identical items or services.
The price charded will take into account differentials due
to delivery, scheduled points of delivery, and other
similar considerations,

b, In the case of transfer from the supplying party's
own resources, the supplylng party will charge the price
established or the same price as the supplying party

, ;»wﬂ;“charges its own forces as of the date the order or

. requisition is accepted for identical logistic support,
supplies, or services. 1In the case where a price has not
- been established or charges are not made for one's own
- forces, the parties will agree to a price in advance.

“'¢.’ When a definitive price is not agreed in advance on
.. the order, the order will set forth a maximum limitation

7 of liability for the requesting party pending agreement on.

: fgfa final price. The parties will promptly enter into nego-
. . tions to establish the final price.

~d. Unless otherwise agreed, the parties waive indirect
costs, administrative surcharges, and contract admlnzstra-
tion costs.«

~Article 6
Exchange Transactiins"

Both partles will maintain records of all transactlons, and
the receiving party will pay the supplying party in kind by
transferring to the supplying party logistic support,
supplies, or services that are identical or substantlally
-identical to the logistic support, supplies, or servicec
‘delivered or performed by the supplying party and which are

- satisfactory to the supplying party. If the receiving party
does not pay 'in kind within the terms of a replacement sche-
- dule, agreed to or in effect at the time of the original

" transaction with timeframes which may not exceed six (6)
months from the date of the original transaction, the trans-
action will be deemed a re1mbursable transaction and governed




by Article 5, except that the price will be established based
upon the date the replacement in kind was to take place. 1In
exceptional cxrcumstances the parties may agree to a t;meframe
~Up to one year.

Article 7

A

Invoices Access to Records

1. The invoice will contain an identification of the
‘applicable implementing arrangements. The invoice will be
accompanied by evidence of receipt by the party rece1v1ng
the logistic support, supplles, or services.

2. The parties agree to grant each other access to records
sufficient to verify, when applicable, that rec1procal
pricing principles have been followed and prices do not
include waived or excluded costs. Unless otherwise
specified in an implementing arrangement, records only
need be retained until the transaction is completed.

"Article 8
Transportation
iJUnless otherwxse agreed, supplies will be collected by the

h'or1g1nal receiving party which will also furnish the materiel
;. required for the transportatlon. Any costs attributable to

“i'geviations from this rule will be borne by the receiving

" party. 1In the case of exchange transactions, transportation
" for replacement will be in accordance thh the agreement at
"time of original transactxon.

-Article 9

Transfer Limitatiqns

In all transactions involving the transfer of logistic
support, supplies, or services, the receiving party agrees
that such logistic support, supplies or services will not be
transferred, either temporarily or permanently, by any means
to other than the forces of the receiving party or a NATO
government or a NATO subsidiary body or agency thereof with-
our the prior written consent of the aupplying party.
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--J[}*,* “Article 10
Excluded Tax and Customs

Rellef from taxes and customs of deliveries to and other
services rendered for the receiving party will be governed
by the appllcable agreements.

\ Article 11
‘ Claims

1. The provisions of support items are without warranty,
express or implied, except that unless otherwise stated,
‘the supplies or services are warranted to conform to those
ordered. To the extent that warranty rights against third
parties may subsist in any item provided by one party to
the other, such rights will, upon :equest, be assigned to
the other pa:ty.

"2, Subject to the provisions of Article VIII of NATO SOFA
. -~ and Article 41 of the Supplementary Agreement to NATO
v, SOFA, each party herewith waives any claim for damage
v against the other party when such damage arises from the
: use or operatlon of furnzshed 1tems.

Art1cle 12

' Interpretatlon and Revxslon

L v The parties agree to make a good faith effort to resolve

;"ﬁf}’ dlsagreements between the parties with respect to the inter-
S “pretation or application of this Agreement. 1In the case of

: "an implementing arrangement or transaction, the parties to the

! ‘arrangements or transactions will make a good faith effort to

. resolve any disagreements with respect to interpretation or

application of the arrangement or transaftion., ‘Differences

i of opinion which cannot be solved at thefworking level shall

! be submitted to the parties to this Agreement for

. investigation and resolution by negotiation,

L B :f - - Article 13
. | | Effective Date and Termination

l. This Agreement will become effective on the date of the
J last signature and will continue in effect until termi-

. f nated by either party giving six months' notice in
. writing. ‘
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2. Either party may, at any time, request revision of this
Agreement. 1In the event such a request is made, the two
: partles shall promptly enter into negotiations.

3.}9The parties agree that f1ve years after this Agreement

enters into effect, they will jointly conduct a general
review to determine which amendments, if any, should be
made as a result of their experience in using the Agree-
ment.

A

" Done at Bonn, on January 21, 1983. 1IN TWO ORIGINALS IN THE
' ENGLISH AND GERMAN LANGUAGES, BOTH TEXTS BEING EQUALLY

AUTHENTIC .

For the Secretary of Defense | For the Federal Minister
of the United States of Defense of the Federal
of Amerlca .Republic of Germany
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